AUTHENTICATED , 
US. GOVERNMENT 
INFORMATION ^ 


REGULATING THE REGULATORS-REDUCING 
BURDENS ON SMALL BUSINESS 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON im^STIGATIONS, O^^RSIGHT 
AND REGULiVTIONS 

OF THE 

COMMITTEE ON SMALL BUSINESS 
UNITED STATES 
HOUSE OF REPRESENTATDH]S 

ONE HUNDRED THIRTEENTH CONGRESS 

FIRST SESSION 

HEARING HELD 
MARCH 14, 2013 



Small Business Committee Document Number 113-005 
Available via the GPO Website: www.fdsys.gov 


U.S. GOVERNMENT PRINTING OFFICE 
80-166 WASHINGTON : 2013 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


HOUSE COMMITTEE ON SMALL BUSINESS 


SAM GRAVES, Missouri, Chairman 
STEVE CHABOT, Ohio 
STEVE KING, Iowa 
MIKE COFFMAN, Colorado 
BLAINE LUETKEMER, Missour 
MICK MULVANEY, South Carolina 
SCOTT TIPTON, Colorado 
JAIME HERRERA BEUTLER, Washington 
RICHARD HANNA, New York 
TIM HUELSKAMP, Kansas 
DAVID SCHWEIKERT, Arizona 
KERRY BENTIVOLIO, Michigan 
CHRIS COLLINS, New York 
TOM RICE, South Carolina 
NYDIA VELAZQUEZ, New York, Ranking Member 
KURT SCHRADER, Oregon 
YVETTE CLARKE, New York 
JUDY CHU, California 
JANICE HAHN, California 
DONALD PAYNE, JR., New Jersey 
GRACE MENG, New York 
BRAD SCHNEIDER, Illinois 
RON BARBER, Arizona 
ANN McLANE KUSTER, New Hampshire 
PATRICK MURPHY, Florida 


Lori Salley, Staff Director 
Paul Sass, Deputy Staff Director 
Barry Pineles, Chief Counsel 
Michael Day, Minority Staff Director 


(H) 



CONTENTS 

OPENING STATEMENTS 


Page 


Hon. David Schweikert 1 

Hon. Yvette Clarke 1 

WITNESSES 

Winslow Sargeant, Ph.D., Chief Counsel for Advocacy, United States Small 

Business Administration, Washington, DC 2 

Marc D. Freedman, Executive Director, Labor Law Policy, United States 

Chamber of Commerce, Washington, DC 14 

Carl Harris, Vice President and General Manager, Carl Harris Co., Inc., 

Wichita, KS, on behalf of the National Association of Home Builders 16 

Rena Steinzor, Professor, University of Maryland Carey Law School, Balti- 
more, MD 17 


APPENDIX 

Prepared Statements: 

Winslow Sargeant, Ph.D., Chief Counsel for Advocacy, United States 
Small Business Administration, Washington, DC; Report on the Regu- 
latory Flexibility Act FY 2012; and Letter to Hon. Schweikert and 


Hon. Clarke 27 

Marc D. Freedman, Executive Director, Labor Law Policy, United States 

Chamber of Commerce, Washington, DC 106 

Carl Harris, Vice President and General Manager, Carl Harris Co., Inc., 

Wichita, KS, on behalf of the National Association of Home Builders 116 

Rena Steinzor, Professor, University of Maryland Carey Law School, Bal- 
timore, MD 125 

Questions for the Record: 

None. 

Answers for the Record: 

None. 

Additional Material for the Record: 


Letter from Associated Builders and Contractors, Inc. (ABC), Kristen 


Swearingen, Senior Director, Legislative Affairs 199 

Letter from Thomas Sullivan, Former Chief Counsel for Advocacy and 

Jere Glover, Former Chief Counsel for Advocacy 200 

Letter from the National Automatic Merchandising Association (NAMA), 

Carla Balakgie, FASAE, CAE, President and CEO, NAMA 202 

Letter from National Federation of Independent Business (NFIB), Susan 

Eckerly, Senior Vice President, Public Policy 204 

Letter from National Roofing Contractors Association (NRCA), Bruce 

McCrory, Kiker Corp., Mobile, AL, President, NRCA 206 

Letter from NTCA-The Rural Broadband Association, Tom Wacker, Vice 

President of Government Affairs 208 

Letter from American Trucking Associations (ATA), David J. Osiecki, 

Senior Vice President 210 

Letter from Trade Groups 212 

Letter from the National Association of the Remodeling Industry (NARI), 

Mary Busey Harris, CAE, Executive Vice President 216 

Letter from the National Restaurant Association, Angelo I. Amador, Esq., 

Vice President, Labor & Workforce Policy and Ryan P. Kearney, Man- 
ager, Labor & Workforce Policy 217 

Letter from the National Retail Federation (NRF), David French, Senior 
Vice President, Government Relations 218 


(III) 



IV 


Page 


Additional Material for the Record — Continued 

Letter from the Small Business & Entrepreneurship Council (SBE Coun- 
cil), Karen Kerrigan, President & CEO 


220 



REGULATING THE REGULATORS— REDUCING 
BURDENS ON SMALL BUSINESS 

Thursday, March 14, 2013 

House of Representatives 
Committee on Small Business, 

Subcommittee on Investigations, Oversight and 

Regulations 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room 
2360, Rayburn House Office Building. Hon. David Schweikert 
[chairman of the subcommittee] presiding. 

Present: Representatives Schweikert, Bentivolio, Chabot, Clarke, 
and McLane Kuster. 

Chairman SCHWEIKERT. Good morning. I want to welcome ev- 
eryone to our Subcommittee. And Ranking Member Clarke, I look 
forward to this. I am learning lots of things. I had the opportunity 
to read everyone’s testimony last night, and at today’s hearing we 
are going to focus on the Regulatory Flexibility Act (REA), analyze 
the impacts of these regulations and the mechanics and the advo- 
cacy you do for small business. 

Once again, in much of the reading last night, there was the con- 
stant theme of the danger of a regulation that is maybe “one size 
fits all” and yet how radically different the sizes of our business or- 
ganizations are across our country. There is one thing I am going 
to personally sort of keep as a theme and look for, is I found in 
much of this binder a lack of sort of data. Here is the flow. Here 
is how we actually make the decision. 

Dr. Sargeant, as you give us your testimony and then we engage 
in some of the conversation, my understanding is you may have a 
few thousand rule sets that are ultimately floating across your 
desk. How do you triage that? How do you make a decision that 
these are the 40 or 50 that are most impactful? And in reality, you 
are not going to catch everything, but I am sort of curious of your 
methodology. And also suggestions from you and the rest of the 
witnesses on how we can make the process work even better. Re- 
member, this is a law that has been around since the late Carter 
Administration. In that time set, the world has changed a lot. 
What do we do to continue to make this work for our small busi- 
nesses out there? 

Ranking Member? 

Ms. CLARKE. Thank you, Mr. Chairman. And thank you for 
your indulgence this morning. When you are in the minority you 
wear multiple caps. I happen to also be a ranking member on 
Homeland Security, and we had a briefing this morning. 

It is wonderful to be here and to have you here. Dr. Sargeant, 
to give us your perspective. (To the Chairman) I would like to 

( 1 ) 
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thank you for holding today’s important hearing. Our nation’s regu- 
latory structure is absolutely vital in protecting the public. The fact 
is, without regulations our air would be less pure, our water unsafe 
to drink, and employee would potentially be subject to unsafe and 
hazardous working conditions. That said, most evidence points to 
a disproportional impact on small businesses with regards to regu- 
latory compliance. Our small businesses and entrepreneurs simply 
do not have the economies of scale to mitigate the costs that large 
corporations do in this regard. 

With that in mind. Congress passed the Regulatory Flexibility 
Act to ensure that the concerns of small firms were taken into ac- 
count during the regulatory process. Past concerns regarding agen- 
cy failure to initiate a regulatory flexibility analysis of a pending 
rule makes monitoring performance in this area critical. Agencies 
have certified that a proposed rule would not have a significant im- 
pact on small businesses when the exact opposite becomes evident 
after the fact. In some cases, analysis by the agencies have been 
lacking altogether; thus, limiting the effectiveness of the law and 
shortchanging America’s entrepreneurs. For this act to maintain its 
legitimacy, it is vital that its processes and requirements be used 
appropriately to make regulations more targeted, efficient, and ef- 
fective. 

For small businesses, regulation can be a two-sided coin. While 
no entrepreneur wants to pay more or comply with unnecessary 
rules, effective regulation can prevent unfair practices that will 
benefit large companies at the expense of our small business com- 
munity causing harm to the public interest. In that regard, our 
goal should not be the short-sighted removal of all regulations but 
rather make the process smarter, fairer, and one that protects the 
public good while minimizing the impact on our nation’s small 
businesses. 

Again, I thank you, Mr. Chairman. And I yield back. 

Chairman SCHWEIKERT. Thank you. Doctor, I know you have 
testified before, but also for our future witnesses, mechanics are 
fairly simple. You know, five minutes, green light start, yellow 
light go faster, red light, an idiosyncrasy, and this will be for every- 
one, I am going to let you finish at least your thought. And with 
that. Dr. Sargeant, let me do a quick introduction for you. 

Dr. Winslow Sargeant was appointed by President Obama and 
confirmed by the United States Senate as the sixth chief counsel 
advocate for the United States Small Business Administration. The 
Chief Counsel for Advocacy is charged with monitoring agency com- 
pliance with the Regulatory Elexibility Act and is required to annu- 
ally report to Congress on his findings. Welcome. Your five minutes 
begins. 

STATEMENT OF WINSLOW SARGEANT, PH.D., CHIEF COUNSEL 

FOR ADVOCACY, UNITED STATES SMALL BUSINESS ADMIN- 
ISTRATION, WASHINGTON, D.C. 

Mr. SARGEANT. Chairman Schweikert, Ranking Member 
Clarke, and Members of the Subcommittee, I am Dr. Winslow 
Sargeant, chief counsel for advocacy. Thank you for the invitation 
to appear before you today to discuss the important issue of agency 
compliance with the Regulatory Elexibility Act or REA. 
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Congress created the Office of Advocacy in 1976 to be a voice for 
small business within the federal government. Advocacy’s mission 
is to advance the views, concerns, and interests of small business 
before Congress, the White House, federal agencies, federal courts, 
and policymakers. We work with federal agencies in the rule-mak- 
ing process to implement the requirements of the RFA. Under the 
RFA, agencies must consider the effects of their proposed rules on 
small businesses. When an agency finds that a proposed rule may 
have a significant economic impact on a substantial number of 
small entities, the agency must consider significant alternatives 
that would minimize the burden on small entities while still 
achieving the original goal of the regulation. 

Advocacy works with federal agencies in a number of ways to im- 
prove their RFA compliance and to ensure the concerns of small 
businesses are considered during the rulemaking process. Much of 
Advocacy’s work with agencies is at the confidential preproposal 
stage when agencies are working through the regulatory develop- 
ment process. Advocacy continues to expand its stakeholder out- 
reach by hearing directly from small firms and their representa- 
tives. This also gives agency rule writers a chance to hear par- 
ticular small business concerns. In total, we have convened 84 
roundtables since I became chief counsel. 

Advocacy sends public comment letters that explain small busi- 
ness concerns about certain regulations and other proposals to 
agencies when warranted. As chief counsel, I have signed more 
than 90 public comment letters on a variety of topics. Three agen- 
cies are required to conduct a panel to gather comments from small 
entity representatives on a proposed regulation when it may have 
a significant economic impact on small businesses. They are EPA, 
OSHA, and now the CFPB. These panels include representatives 
from the rulemaking agency, OIRA and Advocacy. In the last two 
years, we have participated in a dozen Small Business Regulatory 
Enforcement Fairness Act (SBREFA) panels, including the first 
three panels ever by the CFPB. 

Having generally explained how the Office of Advocacy works 
with agencies, I am pleased to report that agencies continued to 
improve their compliance with the RFA in fiscal year 2012. A de- 
tailed analysis of this compliance can be found in Advocacy’s report 
on the Regulatory Flexibility Act fiscal year 2012 which I delivered 
to Confess last month. I ask that a copy of this report be sub- 
mitted in its entirety into the record. Agency compliance with the 
RFA pays real dividends to America’s small businesses. In fiscal 
year 2012, Advocacy’s RFA work saved small businesses $2.4 bil- 
lion in first year regulatory costs and another $1.2 billion in annu- 
ally recurring costs. 

The RFA and bipartisan efforts to enhance it have made this 
critical small business law more effective in reducing the regu- 
latory burdens on small entities when regulations are still in the 
development stage. The willingness of agencies to attend the 
roundtables at Advocacy and hear directly from small businesses 
has been a welcome development resulting in improved agency 
compliance with the RFA. We have learned through our more than 
30 years of experience with the RFA that regulations are more ef- 
fective when small firms are part of the rulemaking process. The 
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result of enhanced agency cooperation with Advocacy and improved 
agency compliance with the RFA benefits small business, their reg- 
ulatory environment, and the overall economy. 

Finally, I was invited here to testify on agency compliance with 
the RFA. I understand testimony in the second panel contains nu- 
merous misrepresentations of my office. I would like to reserve the 
right to respond in detail in the record to these inaccurate allega- 
tions. 

Thank you again for the opportunity to testify on the important 
work the Office of Advocacy does on behalf of small businesses. I 
would be happy to take any questions you might have. 

Chairman SCHWEIKERT. Thank you. Doctor. 

And do understand, when we finish up the hearing I believe 
these Committees have, what, five days for any additional written 
testimony. So if you hear something that you think needs more de- 
tailed explanation, please give it to us. 

Doctor, you and I started a conversation as we were passing in, 
and first was the methodology of how you do your job. It is 2013. 
There is literally a few thousand rule sets out there in some type 
of promulgation. How do you decide what you are going to focus 
on? 

Mr. SARGEANT. Well, Chairman Schweikert, there are a num- 
ber of ways that the Office of Advocacy is engaged in making sure 
that the rules that are at the preproposal stage and also those that 
are being proposed that we are in touch to make sure that we are 
on top of all the right issues. We have a number of regional advo- 
cates who are out in the field who are in touch with small busi- 
nesses. We hear their concerns. Under the REA, when a rule will 
have a significant economic impact on a substantial number of 
small entities — now that is the determination by an agency them- 
selves, not the Office of Advocacy — the agency must contact us to 
let us know that this rule is coming and they believe it is going 
to have a significant economic impact. So that is one way. They 
have to notify us that this rule is coming. 

We also have a number of attorneys in the office that work di- 
rectly with their counterparts at the agency, so they tell us what 
rules are coming. There is a regulatory agenda that is published, 
so we kind of see that is one input that we have as a roadmap of 
what is coming down the pike. So there are many ways that we are 
in touch. 

Chairman SCHWEIKERT. In our time of doing this, and so you 
have a methodology where the agencies are telling you this is going 
to cost a certain amount and you are trying to track, have you had 
the experience where the feedback you are getting from outside ad- 
vocacy groups are telling you dramatically different dollars, burden 
compared to what you are actually being told from the agency? And 
how do you split that sort of arbitrage? How do you make that deci- 
sion? How do you triage that? 

Mr. SARGEANT. Well, what we do, it is important for us to have 
firsthand contact with those who are going to be impacted by these 
rules. When a rule is proposed we will reach out. There are many 
ways that we will reach out to trade associations, to actual small 
businesses themselves to gauge from them how this rule will im- 
pact their business. And from that we may have a roundtable 
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where we will invite the agencies themselves to come and to share 
with us and with small business owners why this rule is necessary 
and how it will impact them. 

Chairman SCHWEIKERT. Do you often run into the experience 
where the vision between sort of the small businesses or small 
business advocacy groups and what the agency is a chasm? 

Mr. SARGEANT. Well, that is why I have signed more than 90 
comment letters in terms of that there are times where what we 
are hearing from small business owners in terms of what the im- 
pact of those rules will be, and what we are hearing from those 
who are actually writing the rules, there is a disconnect. In our re- 
port, one of the main reasons we may write a comment letter is 
that we believe that there may be a certification that this rule will 
not have a significant economic impact, but what we are hearing 
is that it will. And so that is where the disconnect will be. So that 
is the feedback that we will give to the rule writers. 

Chairman SCHWEIKERT. Doctor, do you believe your feedback 
is being respected by many of those regulatory agencies? 

Mr. SARGEANT. Well, we generally have a good working rela- 
tionship with agencies. They tend to do a good job. Under Execu- 
tive Order 13272, that was signed by George W. Bush, agencies are 
required to respond to what we write. And so when we say in writ- 
ing that we believe this rule will have this effect, they have to come 
back and just give some feedback. 

Chairman SCHWEIKERT. Only two others. One may not be as 
quick as the other. 

You have been working with the CFPB? 

Mr. SARGEANT. Yes. 

Chairman SCHWEIKERT. Wide swath regulatory authority from 
the community lender to the community bank. First, how has that 
relationship been for you, your organization? Do you feel you are 
getting input? But also seeing how they are a new regulatory orga- 
nization, do you see the discipline being built for them to actually 
take your feedback and understand and listen? 

Mr. SARGEANT. We have a good relationship with CFPB. And 
I guess one of the benefits of a new agency is that we can help to 
train them. And so what we did when the agency was formed 
under Dodd-Frank, and as you know under Dodd-Frank they are 
now one of the three covered agencies that must conduct panels. 
And so what we did, even before they started to write rules, we 
would invite folks from CFPB to come over to the Office of Advo- 
cacy so we can walk them through what the REA is, how to conduct 
a panel, what are some of the best practices. And so far there have 
been three panels. And we work with them on who they should in- 
vite. Of course, it is up to the agencies themselves in terms of who 
will be invited to the panel, but we do have a say as one of three 
heads that will be part of the panel. And so out of the three panels, 
the feedback that I have gotten from small businesses, they are 
pleased that their input has been taken seriously. 

Chairman SCHWEIKERT. Okay, Doctor. And the last one, and 
this is sort of, and for the panel as we go through this year, it sort 
of becomes a universal question I would like to ask, and it may be 
from the statute you operate under or the rule sets you have built 
for yourselves, what works? What does not work? If you could walk 
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in right now and say “I wish this was changed in my statute that 
would make us more effective,” what would you change? 

Mr. SARGEANT. Well, the REA has heen around for more than 
30 years, and we feel that it has worked well. But of course, there 
are always ways that one could tweak it to actually make it more 
effective. And so under my legislative priorities I have submitted 
three recommendations to strengthen the REA. One is dealing with 
the SBREFA panel process. What we see under 609(h) is that when 
I am notified that a panel will take place there is a 15-day gap that 
a panel can actually start. What we are saying is that for the SERs 
or for those who are going to he part of the panel, they need to 
have the data so they can contribute. It does not make sense to 
have a panel and then those who are at the table are not able to 
see the data and see why this rule is being crafted. So we believe 
that by having a gap of say, maybe, 60 days, then the agency will 
have more time to make sure that the data gets out to those that 
will be on the panel. So that is one. 

Two, under the REA Section 610, every year agencies are re- 
quired to look at rules that are 10 years old to see whether or not 
those rules are needed. There is not a systematic process in terms 
of how each agency goes through that. One agency can say, well, 
we looked at the rule. It looks good. And then, and so believe 

Chairman SCHWEIKERT. And you wrote about this in the past? 

Mr. SARGEANT. Yes. 

Chairman SCHWEIKERT. Were you not sort of writing also that 
you were concerned how many agencies may or may not really be 
doing it? 

Mr. SARGEANT. Yes. And so there should be a systematic proc- 
ess. So under 610, we believe that one should have a systematic 
process to look at the rules that are more than 10 years old and 
to see whether or not those rules are needed. But also look at the 
cost benefit is because a rule goes into effect because we are trying 
to achieve some regulatory action. Let us see what has taken place 
and see whether or not that rule is needed. So that is two. 

Third, the REA deals with direct impacts on small business, but 
we also know that there is what we call the near, foreseeable indi- 
rect effects. There are those that might be affected by new products 
and services, and so one may say, well, it is not a direct effect but 
we can see that what we call the circle, that one circle out, that 
there is an effect. And so we want agencies, and so when we train 
agencies in terms of how to comply with the REA, we also tell 
them, yes, the language says you have to consider the direct effect 
on small entities. But also, we also want you to look at what is the 
near foreseeable indirect effect as well. 

Chairman SCHWEIKERT. All right. Thank you. Doctor. Ranking 
Member. 

Ms. CLARKE. Thank you, Mr. Chairman. And let me welcome 
Dr. Sargeant to the Subcommittee today once again. I would like 
to take a moment just to express my appreciation to you and your 
staff and your New York regional advocate, Terry Coaxum to in- 
quiries from my office in the past, and I look forward to continuing 
that work in relationship over the course of the 113th Congress. 

Just as a follow-up to your last response to our chairman, some 
say the biggest loophole in the REA is the fact that it does not re- 
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quire agencies to analyze indirect impacts. Legislation has been ap- 
proved by this Committee in the last two congresses that would 
have required agencies to consider foreseeable indirect impact of 
regulations or small firms. Would you be supportive of such a 
change to the RFA? And why? 

Mr. SARGEANT. Yes, I would be supportive. And we actually 
train agencies under Executive 13272, we are charged to train 
agencies on how to comply with the RFA. And in our training we 
tell them, yes, the RFA states you have to consider the direct ef- 
fects, but we also have asked them to consider also what you call 
the foreseeable. Because we recognize that there is an impact. And 
when we talk with small business owners themselves, they see that 
their products, their services have been impacted by a particular 
regulation. And so I would be supportive of making sure that agen- 
cies take into account what we call the foreseeable. 

I also know that agencies, when you say — ^because we can meas- 
ure what the direct impact is — once you say indirect effects, that 
is what I call this broad loop. So that is why we focus on what is 
called the near foreseeable. It is close. At some point everything 
could be tied in. And so I would be supportive and I would welcome 
the opportunity to work with you on how we can define what are 
the near foreseeable indirect effects. 

Ms. CLARKE. Wonderful. And I think our chairman is interested 
in looking at how we can get that done. 

My second question is twofold. Could you first give us a broader 
picture of your progress in ensuring the agencies are fully com- 
plying with the RFA? And then secondly, in requesting further 
compliance can you explain to us the effect of sequester that the 
sequester will have on the Office of Advocacy’s ability to carry out 
its mission with regards to the regulatory burden on small busi- 
nesses? 

Mr. SARGEANT. Each year we put out a report on agency com- 
pliance with the RFA, and I have submitted for the record which 
agencies. Most agencies do a good job but some, we continue to 
work with them and we are pleased that the president, under Exec- 
utive Order 13563, has mandated that agencies work with Advo- 
cacy to make sure that rules that are coming down the pike that 
they, yes, they can promote health and safety, but also take into 
account the impact of those rules on small business. And so we 
have support from the administration, and so we work with agen- 
cies to make sure that they understand the RFA and we train 
them. And so we also have roundtables. Roundtables that are open 
to the public. We invite officials from the agencies so they can hear 
directly from small businesses. And so that is one way that we 
work with agencies on how they can comply. 

With regard to the sequester, yes, we have been significantly im- 
pacted by the sequester. We have been hit roughly about 5.2 per- 
cent in terms of our budget, and so we are going to lose about 
$460,000. And although we are not going to lose people or I do not 
have to furlough people, we are going to take a big hit to our re- 
search budget. 

This office is founded on two goals. It is our research and the 
regulatory mandate. We believe that good research leads to sound 
regulation, but you have to have the research. So by not having 
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that funding, we are going to lose roughly six to seven research re- 
ports that we would normally put out and so that is the concern 
I have because we believe that good data leads to sound regulation. 

Ms. CLARKE. Then finally, one of the ongoing concerns with the 
REA has been the ability of agencies to continually forgo the re- 
quirement in section 610 that requires periodic review of the rules. 
How is President Obama’s Executive Order 13563, which requires 
retrospective agency review of regulations meshing with the re- 
quirement of this section? 

Mr. SARGEANT. Well, we were pleased that Executive Order 
13563 came out because what it did is that it reminded agencies 
that this is a requirement and it dovetailed very nicely with 610. 
And so we have been working with OIRA. We have been working 
with agencies. We have shared with agencies rules that are on the 
books right now that we have heard from small businesses that are 
problematic or they have concerns with. And so we continue to 
work with agencies. We were pleased that Executive Order 13579 
not only dealt with those that are part of the Executive branch, but 
also the independent agencies because the independent agencies 
sometimes feel that they do not have to comply with the REA. And 
so that was a recommendation. We were pleased that E.O. 13563 
and E.O. 135610 reminded agencies you must comply with retro- 
spective review. And also, there has been great outreach by us to 
work with agencies on how to comply. And so we are seeing more 
progress. We are seeing more agencies asking us to help them, to 
train them, and so we have been very busy these past couple of 
years. We have trained more than 100 staffers per year now on 
how to comply with the REA. So I do believe that there is a desire 
to look at rules that are on the books. So that has been working 
well. 

Ms. CLARKE. Very well. Thank you so much. Dr. Sargeant. And 
I yield back, Mr. Chairman. 

Chairman SCHWEIKERT. Thank you. Ranking Member. And 
my friend from Michigan. Eive minutes. 

Mr. BENTIVOLIO. Thank you, Mr. Chairman. 

As I traveled throughout my district in Michigan, business lead- 
ers tell me the same thing over and over again — it is too hard to 
start or expand my small business because I can barely understand 
how to comply with the latest regulations that have come out of 
Washington. And they are right. 

Over the last four years the number of business regulations has 
skyrocketed and the result has been the worst economic recovery 
in nearly a century. We have had such a weak economic growth 
that I am not even sure we can call it a recovery. The millions of 
people still out of work sure have not recovered. I once believed 
that this was a nation of laws; instead, I find this is not a nation 
of laws, rather a nation of regulations. A “regunation” if you will. 

My question. Dr. Sargeant, is, well, I had a few businessmen tell 
me that once they are complying or working with a regulatory 
agency after they have worked six months or a year the executive 
changes — there are changes and that kind of thing — and then the 
new person that comes in to replace the old executive has a whole 
set or new set of regulations they want these businesses to adhere 
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to. Do you see this as a problem? And if so, how would we correct 
that? 

Mr. SARGEANT. Well, what we try to do is to work with agen- 
cies to make sure that they understand how a particular rule will 
impact small businesses. But we also work with agencies because 
we do not block rules or make rules less effective, but we work 
with agencies so that they achieve their regulatory goal. But also 
work with agencies in terms of compliance. Because what we hear 
many times is that small businesses, they want to comply but 
sometimes they do not know how. And so there is a provision with- 
in the REA that when you put forth a rule, that you should also 
put forth a document on how to comply with the rule. And so with 
our regional advocates who are out in the field, we work directly 
with small businesses. We also recognize that rules, yes, we focus 
at the federal level, but there are also rules at the local and state 
level. And as a small business owner, as someone who has run a 
small business, I did not look at a rule, okay, this is a federal rule, 
this is state, this is a local rule, I looked at it as a rule and how 
am I going to comply? And so that is why we work with states on 
how to enact a state version of the REA. 

My predecessor worked hard on how to make sure that there is 
a process that when rules are put forth, even at the state level, 
that there is feedback from small entities, but also there is a way 
to comply. And once that is a process, we hope that as people 
change that that process is clear, transparent, and predictable. 

Mr. BENTIVOLIO. So what does a business do if, for instance, 
and I do not really think you answered my question. A business is 
working with a branch of regulatory agency and the executive 
comes in and says I want to focus on these regulations and then 
six months or a year later another person replaces that person at 
the regulatory agency and comes up with a whole new agenda. And 
so sometimes, according to my small businesses that I have talked 
to at my small business roundtables in my community and my dis- 
trict, say that, well, they have a whole set of different rules and 
it is kind of like they have to drop what they are doing trying to 
comply with one set to go in with a different set. Do you under- 
stand? 

Mr. SARGEANT. Yes. Well, that is part of the regulatory agenda 
because each year, twice a year, agencies are required under the 
REA to put forth what rules they are going to work on. And if the 
rule will have a significant economic impact on a substantial num- 
ber of small entities, that is the language, they have to contact us. 
They are required to put what is called an IRE A. That is part of 
the REA. They need to do the analysis to say how this rule will im- 
pact small entities. And so there is a process that must be followed 
and it is through the REA. And that is where we get to comment. 
We work with agencies to make sure that small entities will have 
a say within the process. So the REA works when agencies work 
with us and we reach out to agencies to bring in small entities so 
they can have a say. 

Mr. BENTIVOLIO. Thank you very much. Doctor. I yield back 
my time. 

Chairman SCHWEIKERT. Thank you. And to my good friend 
from New Hampshire, Ms. Kuster. 
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Ms. McLANE KUSTER. Thank you very much. Thank you, Mr. 
Chairman and Ranking Member Clarke. And Chairman 
Schweikert, I did enjoy participating with you in the panel on 
small business leaders operating online. I am proud of the folks 
from New Hampshire that were doing that good work. 

I am new to this Subcommittee, and I am excited to join with my 
colleagues from both parties to conduct oversight over the Execu- 
tive branch and work with you to provide relief to overregulated 
small businesses. I think we all recognize that the government 
alone does not create jobs but that it is the responsibility of govern- 
ment to foster the conditions for small businesses to grow to higher 
and to succeed. In my state of New Hampshire, 90 percent of new 
jobs come from small businesses. But unfortunately, as we all 
know, poorly thought out regulations can all too often have the op- 
posite impact, creating uncertainty and stifling economic growth. 
So in today’s hyperpartisan political climate I am hopeful, and it 
sounds as though the Committee does have measures that we can 
all agree on to alleviate the burden and protect the public with im- 
portant regulations. 

So I am just going to ask some very basic questions. In your ex- 
perience, Dr. Sargeant, what are examples of some of the successes 
and accomplishments in your office that you are most proud of that 
might give us an example of how your office provides assistance in 
the process in a successful example? 

Mr. SARGEANT. Well, thank you for your support of the office. 
There are a number of ways that we engage small business, and 
if I was to look back at some of the successes we have had, with 
regard to regulation, it may take a little while for the process to 
be complete. But we can say that through the REA and the work 
we have done, we have had a fair amount of success. 

One that I can point to is something called the 3 percent with- 
holding that was actually passed in 2005. This was a rule that said 
that on all federal contracts, 3 percent would be withheld until the 
IRS checked to make sure that taxes were paid by small busi- 
nesses. Now, we believe that you have to pay your taxes, but when 
you work with the federal government, when you think of 3 per- 
cent, because these contracts, there is not a huge amount of mar- 
gin. And so the 3 percent was taken off the top and there was no 
process of how long this would take for the IRS to do their job. This 
would put a lot of small businesses actually in debt or they would 
have to turn down the contract. And so we were pleased by work- 
ing with small entities that this was repealed by Congress in 2012. 

We also can cite what we call the IRS Home Office deduction. We 
were pleased, not to pick on the IRS, but we were pleased that the 
home office deduction, 52 percent of all small businesses are home- 
based businesses. And it was not a clear process of how you took 
into account that home office deduction. We are pleased that the 
IRS just recently made it clear, made it transparent such that you 
can, up to $1,500, you can deduct. And we have heard from home- 
based businesses, we have heard from small businesses this is a 
huge win because we know that more and more people are starting 
companies from home and they are not just staying at home but 
they will grow. And so those are just two of many examples that 
we have had so far, and we are pleased that our process, that the 
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way that we work with federal agencies, that there has been a suc- 
cessful outcome. 

Ms. McLANE KUSTER. Right. Good. Well, thank you. 

Now, part of my district is very rural. So rural, in fact, that we 
are still on dial-up in this day and age. So you can imagine the 
burden on small businesses. I say, you know, you have a customer 
on the line and then you have to say, “Let me put you on hold 
while I go look on the Internet on another phone line.” So I am just 
curious if you have experience with your committee, I mean, with 
your agency about the unique burdens on small businesses in rural 
communities, and particularly with regard to compliance over the 
Internet or paperwork production where compliance involves Inter- 
net access. 

Mr. SARGEANT. Yes, we have heard of concerns. And we know 
firsthand, and I know firsthand because I have lived in rural com- 
munities that it is important to have access to the web. And so we 
put out a study. We were charged by Congress to do what is called 
a broadband study a couple years ago. And in the study it showed 
that those in rural areas paid more money for less service for 
broadband. And this really complicates it because we all do not 
choose to live in cities but this also adds to what we call brain 
drain where people who would like to live in rural communities, if 
you want to live next to a lake or live where you want to live and 
also run a business, you must be able to tap into broadband. And 
so we are concerned. And so we have shared this report with the 
FTC and those who oversee broadband to let them know that our 
nation, those who want to live in rural communities, must be able 
to get access to affordable and accessible broadband because it 
helps our economic environment, but it also will cut down on all 
this congestion. There are a number of benefits and so, yes, we are 
concerned that those who live in rural communities have to pay 
more for less. 

Ms. McLANE KUSTER. Great. Thank you very much. 

Chairman SCHWEIKERT. Thank you, Ms. Kuster. 

I just have a couple others. We were sort of sharing before. I 
have sort of a personal fixation in my couple years around here of 
how much sort of decision-making we do in this body on sort of 
folklore and not data and facts. And so first, walk me through a 
little bit of your process just so I am sort of understanding the dis- 
ciplines and the mechanics within the office. 

A few thousand rule sets in promulgation of some sort and some- 
how, as you shared with me earlier the agency said they believe 
this costs this, this costs this, you have trade associations that may 
have a very different view, but you choose 50 of them. Now those 
are within your process. Do you mechanically start to do a cost 
benefit? I mean, what is the next step you do internally to analyze 
those and decide is this something you need to be fairly bold about 
and write about? What do you do? 

Mr. SARGEANT. Yes. What we do, Mr. Chairman, we will reach 
out to small businesses to ask them. This is a rule that is being 
proposed. How will this impact you? So we are pleased that we 
have regional advocates around the country because the majority 
of businesses are outside of Washington, D.C., so we must hear 
what is going on, and we also know that it is not a one-size-fits- 
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all but it is not a “one region fits all.” What may happen in the 
Northeast may be different than what happens in the Southwest. 

And so once we hear from small entities how this rule will im- 
pact them, we will actually have a roundtable. We will bring offi- 
cials from the agencies. We will bring those who have different 
points of view to share in terms of how this rule will impact. And 
also, we ask the agencies to share the data, if they have it, on why 
they came up with this number, and then we will ask those who 
are at the table to share what they have. Share with the agency 
officials your number. 

Chairman SCHWEIKERT. Dr. Sargeant, that is almost to the 
point. 

So you are getting sort of a presentation of how they did their 
cost benefit? 

Mr. SARGEANT. Yes. Yes. 

Chairman SCHWEIKERT. Do you have an internal mechanism 
to vet that? Do you have a statistician sitting in the back who has 
built a brilliant spreadsheet and is dicing things up? I am just sort 
of curious how you get there. 

Mr. SARGEANT. What we do is we work with small entities 
themselves to try to get some numbers from them. We do have our 
own research and sometimes there is a nice fit but sometimes it is 
just more of a global fit how this will impact small business. So we 
ask the agencies themselves. It is up to the agency to share what 
they have in terms of data, but also we will reach out to trade asso- 
ciations for them to share what they have. So that is how we hope 
to come together. 

Chairman SCHWEIKERT. So in some ways you become sort of 
an aggregator of information from the agency, trade associations, 
individuals who believe they are going to be affected? 

Mr. SARGEANT. Yes, because we have a research budget, but 
for us to do that research in such a short manner with the rules, 
it would be very, very difficult for us to do it within a timely man- 
ner. So it is important for us. We take our direction from the small 
business. So we want to hear from them. 

Chairman SCHWEIKERT. You said something before about your 
15-day window and wishing you had 60. 

Mr. SARGEANT. Well, that is for the SBREFA panel process. 

Chairman SCHWEIKERT. Okay, so that is the next tier. 

Mr. SARGEANT. Yeah. Once I have been notified then they can 
start a panel within 15 days. And we believe, and I believe that 
you should give more time to the agencies but also to the rep- 
resentative who will serve on those panels so they can digest the 
data so they can come prepared to talk. 

Chairman SCHWEIKERT. So in your internal flow, okay, so the 
next step after you have done your aggregation of sort of cost ben- 
efit, you have a couple of economists on staff? 

Mr. SARGEANT. Yes. 

Chairman SCHWEIKERT. That are doing some dicing, what 
they believe the economic impact is, not necessarily the cost ben- 
efit? 

Mr. SARGEANT. Yes. Well, that is part of it. Yes. 

Chairman SCHWEIKERT. And do they use a particular mechan- 
ics or methodology or approach? 
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Mr. SARGEANT. Well, you typically use cost benefit analysis. 
You work with the agency themselves to say, well, who did you talk 
to? How were you able to quantify this number? We can under- 
stand costs; sometimes benefits are hard to quantify. And so we are 
charged under the REA to only look at costs. So that is what we 
focus on and how this rule will impact cost-wise. And so that is 
where we share with the agency and say, well, we believe that you 
have certified this rule or you have underestimated the cost be- 
cause we have spoken to these businesses around the country. 

Chairman SCHWEIKERT. Okay. So you do that as part of your 
sort of economic model? 

Mr. SARGEANT. Yes. 

Chairman SCHWEIKERT. Last, Dr. Sargeant, before you actu- 
ally sort of spoke of the concentric rings, you know, the one step 
out where it may not only affect the small business but may actu- 
ally affect the small business’s supplier I guess is how you were ul- 
timately trying to understand that sort of outward effect? Share 
with me where would you find that? How do you grab that and pull 
that into your analysis? 

Mr. SARGEANT. Well, what we try to do when we train agency 
officials under the REA, we talk about what we call the foreseeable 
economic impact or the indirect impact. And so if this rule is going 
to impact say, like you said, the suppliers, a product, or a service, 
what we want them to do is to try to capture that because that is 
not, as you mentioned with regard to the ring, that is a tightly cou- 
pled ring. That is close. That is not a huge loop. And so what we 
do is we give them some recommendations on products or services 
or work environment, how this rule will impact. And so that is the 
type of feedback, that is the type of training that we give to agency 
officials. 

Chairman SCHWEIKERT. Doctor, I appreciate your time with 
us. If you ever find yourself on the Hill and (a) you want actually 
good coffee, come to my office. And this for everyone, we have a 
froufrou cappuccino machine. Pay for it personally. And second of 
all, if you ever happen to be on the Hill I would love to sort of flow- 
chart your mechanics. Part of this is trying to understand. In my 
vision of the world there is a difference between doing a cost ben- 
efit analysis and an economic analysis because over here you some- 
times find the law of unintended consequences. This is sort of the 
cost implementation compared to alternatives. Because I know you 
do not get to override a rule but sometimes you and I have seen 
occasions where if the agency was writing the rule in this direction 
it would have been more impactful in society than the approach 
they are taking. And I do not know if you get listened to in that 
fashion. 

Mr. SARGEANT. Well, I would welcome the opportunity to have 
my team come over and go through the process because we train 
more than 100 officials each year. Many staff members from the 
Hill will come to our training sessions, so we could walk you 
through and would welcome such a dialogue. 

Chairman SCHWEIKERT. I genuinely would like to learn more 
about what you do and how we can, you know, the impact on small 
business, that is where we need to find much of our job creation. 
So thank you, sir. 
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Mr. SARGEANT. Okay, thank you. 

Chairman SCHWEIKERT. Doctor, I want to thank you for your 
testimony. You are excused. And now we are going to move on to 
our second panel. 

Chairman SCHWEIKERT. We are about to begin the second 
panel. I am sure you all heard the discussion. I think actually al- 
most everyone here has testified before. Green, start; yellow, go 
faster; red, we will let you sort of finish your thought. 

The first witness in our second panel will be Marc Freedman, the 
executive director of Labor Law Policy at the U.S. Chamber of 
Commerce. He primarily focuses on workplace and employment 
regulatory issues. Before coming to the Chamber more than eight 
years ago, Mr. Freedman was the regulatory counsel for the Senate 
Small Business Committee and examined agency compliance with 
the Regulatory Flexibility Act. Welcome. 

Is it tradition to just do one at a time? All right, your five min- 
utes begins. 

STATEMENTS OF MARC FREEDMAN, EXECUTIVE DIRECTOR, 

LABOR LAW POLICY, UNITED STATES CHAMBER OF COM- 
MERCE; CARL HARRIS, VICE PRESIDENT AND GENERAL 

MANAGER, CARL HARRIS COMPANY, TESTIFYING ON BE- 
HALF OF THE NATIONAL ASSOCIATION OF HOME BUILDERS; 

RENA STEINZOR, PROFESSOR, UNIVERSITY OF MARYLAND 

CARE LAW SCHOOL 

STATEMENT OF MARC FREEDMAN 

Mr. FREEDMAN. Thank you, Mr. Chairman. Good morning. 
Chairman Schweikert and Ranking Member Clarke. 

Thank you for inviting me to testify this morning on the value 
of the Regulatory Flexibility Act and the regulatory process. 

This morning I would like to focus my remarks on examples 
where OSHA and other Department of Labor agencies under the 
current administration did not take advantage of the REA and 
SBREFA in their rulemaking. Note that I said “did not take advan- 
tage.” 

Compliance with the Regulatory Flexibility Act enhances the 
rulemaking process, assuming that the goal is to produce regula- 
tions that will have the maximum beneficial impact with a minimal 
burdensome impact. The key is that the REA and SBREA create 
channels for input from small entities that will be affected by the 
proposed regulations. When agencies seek this input and respect 
those small entities that will be subject to the regulation, all par- 
ties come out ahead. 

As we have heard from Dr. Sargeant, the REA requires agencies 
to assess impacts on regulations on small entities and investigate 
less burdensome alternatives, and in the case of OSHA, EPA, and 
now the CFPB, conduct small business review panels unless the 
agency can certify that the regulation will not have a significant 
economic impact on a substantial number of small entities. 

For those agencies not required to conduct small business panels, 
the RFA’s affirmative outreach requirement applies. Specifically 
Section 609(a) directs agencies to “assure that small entities have 
been given an opportunity to participate in the rulemaking.” 
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Te timing of the small business input is an important feature of 
this process. Proposed regulations are not like proposed legislation 
which can be very fluid and undergo many changes before being 
enacted. When an agency proposes a regulation, they are not say- 
ing let us have a conversation about this issue; they are saying this 
is what we intend to put in effect unless there is some very good 
reason we have overlooked why we cannot. By getting direct feed- 
back about how a regulation will affect those covered by it, the 
agency can make changes before the proposal is issued. 

There is one more important point I want to make about the im- 
pact of the RFA. It does not force an agency to change their rule- 
making, nor does it authorize the SBA Office of Advocacy to change 
or block an agency’s rulemaking, even if the agency is ignoring 
Advocacy’s advice. The RFA merely sets out a process; it does not 
specify the outcome. 

Unfortunately, OSHA under this Administration has displayed a 
certain resistance to taking advantage of the SBREFA process. In 
several rulemakings, OSHA could have clearly benefitted if they 
had been willing to use the Small Business Panel Review Process 
that the Act lays out. One of OSHA’s first rulemakings under this 
administration sought to reinforce their intention to pursue en- 
forcement, even for those employers who are truly doing the right 
thing by asking for help from OSHA in identifying hazards in the 
workplace. As this rulemaking explicitly and exclusively deals with 
small businesses, OSHA would have benefitted from hearing di- 
rectly about their views on it. Had they done so, they would have 
heard that small businesses would be less comfortable entering into 
the consultation program if this rulemaking is completed. Getting 
that message with that clarity at that time might have steered 
OSHA away from proposing this regulation. 

Another rulemaking where OSHA suffered for not conducting a 
small business panel is the high profile rulemaking to add a col- 
umn to the OSHA 300 recordkeeping log to track musculoskeletal 
disorders (MSDs) — the injuries associated with ergonomics. In Jan- 
uary 2011, OSHA withdrew the final regulation from the Office of 
Information and Regulatory Affairs to get input directly from small 
businesses. The agency conducted three teleconferences with small 
businesses to hear directly from them about their concerns with 
this rulemaking, exactly what would have happened if the agency 
had conducted the Small Business Panel at the outset. If OSHA 
had taken advantage of the SBREFA procedures, this regulation 
might very well be in place by now. 

Similarly, other DOL agencies besides OSHA have avoided the 
RFA by tremendously underestimating costs. Most notably, the Of- 
fice of Labor and Management standards in their persuaded rule- 
making and the Employment Training Administration in its H2B 
program rulemaking. Time does not permit me to discuss these in 
detail but they are covered in full in my statement. 

Thank you very much for the opportunity to participate in this 
hearing this morning. I will be glad to answer any questions. 

Chairman SCHWEIKERT. Thank you, Mr. Freedman. 

Our next witness is Carl Harris. Mr. Harris is the co-founder of 
Carl Harris Company, a small specialty contracting firm in Wich- 
ita, Kansas, I have family in Derby, that erects structural steel and 
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precast concrete for residential and commercial buildings. He is 
testifying on behalf of the National Association of Home Builders. 

Welcome. You have five minutes. 

STATEMENT OF CARL HARRIS 

Mr. HARRIS. Good morning. Chairman Schweikert, Ranking 
Member Clarke, and Distinguished Members of the Committee, my 
name is Carl Harris. I am co-founder of the Carl Harris Company. 
We are based out of Wichita. We have about 20 employees. I am 
also a member of the National Association of Home Builders 
(NAHB) and president of the Kansas Building Industry Associa- 
tion. Thank you for the opportunity to be here today to talk about 
the impact of regulations on small homebuilders. 

As a small businessman operating in a heavily-regulated indus- 
try, I understand how difficult it can be for a small builder to oper- 
ate a successful, thriving business that provides the highest level 
of health, safety, and welfare for its employees. The sheer volume 
of regulations is not the only problem. Often, regulations are craft- 
ed without respect to the size of the regulated entities. Congress 
appropriately acknowledged this unique burden when in 1980 it 
passed the Regulatory Flexibility Act, the RFA, and subsequently 
amended it to include the Small Business Regulatory Enforcement 
Fairness Act. With the RFA, Congress intended for regulations to 
be crafted to the scale of the businesses while achieving the goals 
of the rule. This was an admirable aim. However, in practice it 
does not appear to be working as intended. 

I have had the fortune of representing the residential construc- 
tion industry in a number of small business review panels over the 
years. I have seen firsthand how agencies great the RFA process 
as nothing more than a procedural, check-the-box exercise, and 
worse still, artfully avoid complying with certain parts altogether. 

For example, in 2008, OSHA proposed the Cranes and Derricks 
Rule, which was intended to protect workers from the hazards as- 
sociated with hoisting equipment in construction. For the develop- 
ment of this rule, OSHA relied on the negotiated rulemaking pro- 
gram. I participated as a small entity representative (SER) on the 
review panel that followed. Several SERs, myself included, raised 
concerns about the feasibility of various aspects of the rule, which 
was clearly designed for large, commercial construction applica- 
tions. I personally put forward an effective, common sense alter- 
native that would save lives and keep low the cost of compliance 
for small entities. 

Unfortunately, it seems my feedback fell on deaf ears. The prob- 
lem was that it was not until after the negotiated rulemaking proc- 
ess was complete that OSHA convened the Small Business Advo- 
cacy Review Panel. So by the time we were brought in, the rule 
had already been determined, and not surprisingly, OSHA was not 
inclined to modify it based on the panel. Had small business been 
consulted earlier in the process, perhaps OSHA could have devel- 
oped a more workable rule for small entities, thereby reducing the 
cost and the burdens associated with compliance. And as it was, 
the process seemed little more than a procedural hurdle with little 
interest from OSHA to make changes based on the feedback re- 
ceived. 
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Other times small business representatives are left in the dark, 
brought in with insufficient information to allow us to evaluate reg- 
ulatory options and provide alternatives. This was the case in 2010 
when I participated in a Small Entity Review Panel that looked at 
a proposed federal regulation covering stormwater discharges from 
developed sites. EPA, in preparation for the panel, failed to provide 
sufficient detailed information about the upcoming rule. As a re- 
sult, we had no way to estimate the compliance costs or provide 
meaningful feedback to reduce the regulatory burden on small 
businesses. Several SERs provided written comment to the effect 
and suggested that the agency’s failure to provide sufficient infor- 
mation was a violation of SBREFA. 

When agencies are unprepared to provide small entity review 
panelists with the information and data necessary to evaluate the 
cost and compliance obligations, the process breaks down. Not only 
do participants like myself question the value of their participation, 
but the entire regulatory program loses its legitimacy and clearly 
undermines Congress’s intent. 

These are just a couple of examples that illustrate the need for 
improving the way agencies conduct the required reviews of pro- 
posed regulations under REA. Doing so would result in far more ef- 
ficient regulation and reduce compliance costs for our small busi- 
nesses. As Congress looks for ways to improve agency compliance 
with REA, we look forward to working with legislators on the most 
effective ways to help America’s small businesses. 

Thank you for the opportunity to testify today. 

Chairman SCHWEIKERT. Thank you, Mr. Harris. 

Ms. Clarke. 

Ms. CLARKE. Thank you, Mr. Chairman. I have the honor and 
privilege of introducing Ms. Steinzor. She is a professor of law at 
the University of Maryland’s Francis Key Carey School of Law. She 
has taught courses in administrative law and written extensively 
in the area of federal regulatory policy, particularly in regard to 
health, safety, and the environmental regulation. She is also the 
president of the Center for Progressive Reform, which is a nation- 
wide network of scholars that focuses on federal regulatory mat- 
ters. Prior to her academic career she was a partner in the Wash- 
ington, D.C. law firm of Spiegel & McDiarmid which counseled fed- 
eral, state, and municipal clients on regulatory compliance. We 
would like to welcome you this morning and hear from you at this 
time. Thank you. 

STATEMENT OF RENA STEINZOR 

Ms. STEINZOR. Thank you very much for giving me an oppor- 
tunity to testify today. 

I could not agree more with the Subcommittee’s overhang mis- 
sion: strengthening the role of small business in repairing an econ- 
omy ruined by deregulated, too-big-to-fail financial institutions. Big 
business uses small business as a kind of human shield, conflating 
the two sectors distinctly different needs and pushing for deregula- 
tion that could further endanger the economy and public health. 

A case in point is the SBA Office of Advocacy, which has con- 
sciously diverted its limited, taxpayer-funded resources from help- 
ing small business toward pursuing the complaint du jour of the 
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very large companies that call the shots at the American Chem- 
istry Council, the National Association of Manufacturers, and the 
U.S. Chamber of Commerce. These activities raise the disturbing 
prospect that the Office of Advocacy has broken the law. In fact, 
I hope that the evidence I put before you today will motivate you 
to ask the GAO to investigate whether the Office of Advocacy has 
complied with laws that bar federally funded agencies from lob- 
bying and require it to conduct its affairs in the sunshine. From 
what we can tell, the office routinely intervenes in rulemakings 
with only tangential effects on its constituency, allowing Fortune 
500 companies to set its agenda, do its research, and provide the 
substance of its comments. 

Consider for example a series of e-mails exchanged between 
Kevin Bromberg of the Office of Advocacy and David Fisher of the 
American Chemistry Council. The two were discussing an aggres- 
sive lobbying campaign that large chemical manufacturers had 
mounted against the National Toxicology Program’s proposal to de- 
clare formaldehyde as a known carcinogen. This is a scientific find- 
ing, not a regulation, but formaldehyde’s manufacturers were ada- 
mant. Fisher wrote, “I suspect the delay in the assessment will not 
get to the press because it has been delayed already for months, 
so any further delay would be a nonissue.” Bromberg responded, “It 
is probably better for now that I keep the National Toxicology Pro- 
gram contact in the dark.” 

Such skullduggery not only provides assistance to Fisher’s multi- 
billion dollar clients at the taxpayers’ expense; it violates the fun- 
damental principle that the Office of Advocacy should work within 
the government to find better ways for small businesses, its only 
legitimate constituency, to comply with the regulations the same 
government is writing. Between 2005 and 2012, the American 
Chemistry Council and its members spent over $333 million lob- 
bying Congress and federal agencies. The last thing these giants 
need is a taxpayer subsidy. 

As for violations of Sunshine Laws, the Office of Advocacy hosts 
regular environmental roundtables that feature presentations by 
lobbyists and lawyers for Fortune 500 companies. They occur be- 
hind closed doors and their agendas, attendance lists, and minutes 
are not published. Nevertheless, the roundtables result in positions 
that are adopted as policy by the office. Two weeks ago a senior sci- 
entist from the Environmental Defense Fund attempted to partici- 
pate in a roundtable but he was told that he could listen to the dis- 
cussion but not speak. The roundtable consisted of presentations by 
Nancy Beck, a former White House Office of Information and Regu- 
latory Affairs staffer who now works for the American Chemistry 
Council, and Robert Fensterheim, a former American Petroleum In- 
stitute staffer who now works at the RegNet/IRIS Forum, an indus- 
try group dedicated to undermining EPA’s integrated risk informa- 
tion system. 

Self-righteous crusaders against regulation have become accus- 
tomed to telling only half the story to the American people. They 
pretend that exaggerated regulatory costs are the only result of the 
system and ignore its considerable benefits. Conversely, they sug- 
gest that if we dismantle the regulatory system we would suffer no 
negative consequences and instead reap a windfall and save money. 
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My testimony furnishes additional detailed information about the 
benefits of regulation. Thank you. 

Chairman SCHWEIKERT. Thank you. 

Now, a handful of questions. Mr. Ereedman, you were with the 
Senate Small Business for how many years? 

Mr. EREEDMAN. Just over five years. 

Chairman SCHWEIKERT. In that time, because you probably 
sat through a number of these hearings, if you right now were look- 
ing for bottlenecks in the law that would actually help both advo- 
cacy for small business but also a mechanism for dealing with rule 
sets that are coming and trying to find what is rational both from 
a cost and benefits standpoint but also from an economic modeling 
standpoint, where do you see the bottleneck? 

Mr. EREEDMAN. Thank you, Mr. Chairman. 

I think I look at it this way. The critical part of the Regulatory 
Elexibility Act process is the go/no-go decision that focuses on the 
significant economic impact on a substantial number of small enti- 
ties. And agencies have the flexibility to define those key terms as 
they wish — significant impact and substantial number of small en- 
tities. And agencies will go all over the map, even within their own 
agencies between rulemakings they will define things differently. 
And I think what might be helpful here is some type of consistency 
or at least some type of guidance to the agencies to say this is how 
we think you should define things or these are the factors you 
should take into effect. 

And if I could just finish that point. Dr. Sargeant raised some of 
the things I think could be helpful. For instance, the inclusion of 
indirect impacts. There has been some legislation offered pre- 
viously on this point. My thought is it would be helpful to be spe- 
cific about what kind of indirect impacts should be included. 

So, for instance, in the EPA world, states implement a lot of the 
requirements that the EPA lays out. The fact that the states imple- 
ment those requirements is lost in the context of an indirect im- 
pact. So if that is the case, that should be brought into the discus- 
sion and those impacts should be captured going towards the ques- 
tion of a significant economic impact. 

Chairman SCHWEIKERT. Mr. Freedman, would you go as far as 
trying to create a better box and how you define cost benefit, how 
you define, I mean, economic impact? Because in our office over the 
last couple months, we have tried to collect some mechanisms from 
different agencies. And I find sometimes they have, some it is al- 
most anecdotal. Tell me a story. And others it is, we want to do 
math. 

Mr. FREEDMAN. And cost benefit is a term that many people 
use. It frequently comes up in the context of the regulatory process 
and regulations. It is a very hard concept to nail down. I am not 
going to try and sit here and tell you that Congress in its wisdom 
can tell you exactly what a cost benefit analysis 

Chairman SCHWEIKERT. I never used the words wisdom and 
Congress in the same sentence. 

Mr. FREEDMAN. Fair enough. It is a tough subject. And I think 
what might be helpful is to try and steer the agencies either 
through legislation or as Dr. Sargeant was describing, the training 
process embedded in the Executive Order 13272 to help agencies 
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get to this point of appreciating the impact and recognizing the 
goal of trying to capture it and be honest about it. 

I think part of the discussion here is attitudinal. Agencies take 
a position. They want to do a reg. We have seen it time and again, 
and they do not want somebody else telling them how to do it. And 
somehow, and I do not know if it is the silver bullet here, that atti- 
tude needs to change. And I think the 13272 process is very helpful 
with that and a good start, but it really has to keep reinforcing it. 
Particularly now that we are coming into the second term of ad- 
ministration, people change, new people are in place. You have to 
keep reinforcing that type of approach. 

Chairman SCHWEIIffiRT. But in some ways, for some of us it 
is just sort of the standard of practice. So we sort of, whether I 
agree with you or disagree with you, at least I understand how you 
got there and I know what I am objecting to. Or agreeing to. 

Mr. FREEDMAN. Let me make one more quick point. And this 
is in my full statement. The problems with the agency compliance 
with the Regulatory Flexibility Act and SBREFA stretch back over 
several administrations. And this really is not a specifically Repub- 
lican or Democrat example. We have seen it 

Chairman SCHWEIKERT. Well, the framework comes from the 
late Carter Administration? 

Mr. FREEDMAN. That is correct. 

Chairman SCHWEIKERT. So. 

Mr. FREEDMAN. Right. But I mean, we have seen examples of 
agencies that did not take these issues seriously in several dif- 
ferent administrations and different parties. 

Chairman SCHWEIKERT. Okay. Mr. Harris, welcome from 
beautiful Wichita. Do you have a lot of snow? 

Mr. HARRIS. Not anymore. We had 60 degrees there yesterday. 

Chairman SCHWEIKERT. Okay, good. 

Mr. HARRIS. And I came to this. 

Chairman SCHWEIKERT. Because my wife is going to make me 
visit the relatives and when you are from Scottsdale — 

Mr. HARRIS. There you go. 

Chairman SCHWEIKERT. We do not go when there is snow. 

This is sort of a one-off but I have been trying to get my head 
around a briefing I had yesterday. Do you do much concrete cut- 
ting? 

Mr. HARRIS. Yes, I do. 

Chairman SCHWEIKERT. Are you familiar there may be an 
EPA rule set out there where even the dust you create from the 
concrete cutting? 

Mr. FREEDMAN. Silica. 

Chairman SCHWEIKERT. Maybe. 

Mr. FREEDMAN. Both OSHA and EPA in regard to silica. 

Chairman SCHWEIKERT. Okay. I am walking through a group 
in a construction family. So sanding down drywall, cutting con- 
crete, sanding, I mean, how many different elements? I mean, even 
down to the sandpaper you use. Would 

Mr. FREEDMAN. Those are, as I understand, the drywall in re- 
gard to silica, there is not silica in drywall cement, but in the areas 
that we do precast concrete, when footings and foundations are not 
done correctly and remediation has to be done, we understand. We 
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train for that at our local builders association how we would pro- 
tect our workers in regard to that. We have tried to work closely 
with OSHA and the silica standard and how would be the best 
practices to deal with that and what might trigger those things. 
But we just got to get in — we have got to get small business in- 
volved in the regulatory process as early as possible because we 
truly are the experts in the field. I mean, you see a cloud of dust. 
You may see danger. We see that all the time. We just need to tell 
you what we do and how we can do it better and safer as opposed 
to have that come from outside. 

Chairman SCHWEIKERT. Okay. All right. With that, Ms. 
Clarke. 

Ms. CLARKE. Thank you very much, Mr. Chairman. 

My first question is to Professor Steinzor. Mr. Harris, in his tes- 
timony, stated that his organization believes that “the REA should 
be amended to include judicial review of the panel requirements to 
ensure agencies here to the law.” What are your thoughts on that 
proposal? 

Ms. STEINZOR. There is a longstanding doctrine in administra- 
tive law that does not bring you to court until an agency has issued 
a final agency action. And as I understand, the way this would 
work you would be allowed to take the agency into court mid-rule- 
making. And this would cause a lot of extra delay, which also has 
costs. I mean, we forget that so often that the longer it takes to 
promulgate a rule, the more people are exposed to whatever the 
harm the rule is trying to address. So there are costs on both sides, 
and I would urge you to be cautious about that kind of approach. 

Ms. CLARKE. So we are trying to weigh costs and costs essen- 
tially. Eor the small business, the idea that a particular rule could 
mean them being able to really be effective in whatever work it is 
that the rule is going to be applying to is a challenge for that com- 
pany. On the other hand, the rule is being promulgated because 
there is a particular harm that an agency may be trying to address 
that can cost as well. And so the time factor there becomes the 
challenge on both sides. 

Ms. STEINZOR. I could not agree more. You have put it beau- 
tifully. I would only say that I completely favor finding ways to 
make regulations more tolerable for small businesses. But if work- 
ers get sick they cannot come to work and that is also a very costly 
problem. And some of the regulations, especially ones that the Of- 
fice of Advocacy has been focusing on, are so large that they are 
really not aimed at small business at all. Some of EPA’s air pollu- 
tion rules, as I say in my testimony, would save millions of lost 
days at work which can only help small businesses because people 
will not have cardiac problems, they will not have asthma attacks, 
et cetera. 

Ms. CLARKE. Very well. 

Ms. STEINZOR. Help the economy. 

Ms. CLARKE. Very well. Very well. 

The second question is to you again. Professor Steinzor. The 
Crane and Crane study has been widely cited for its estimates of 
the regulatory burden facing small businesses. What is your opin- 
ion of the study, and do you believe that it is credible enough to 
be relied on by this Committee? 
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Ms. STEINZOR. No, I do not believe that it has any credibility. 
It has been dismantled by our organization, the Economic Policy 
Institute, the Congressional Research Service, the White House Of- 
fice of Information and Regulatory Affairs, anybody who has looked 
at it cannot replicate the results. And the Economic Policy Insti- 
tute, in particular, got the data and tried to reverse engineer the 
calculations and was unable to even come close. 

One of the aspects in that study is a poll that was taken, a sur- 
vey of business leaders around the world, and the World Bank 
which conducted the survey said it should not be used in that way. 
So I would urge you not to — there are better analyses. 

Ms. CLARKE. Very well. And let me just, Mr. Chairman, if you 
will indulge me, I have one final question for Mr. Freedman. 

In your discussion of OSHA’s GHS rule, you state that “the agen- 
cy loaded it up” — that is your quote — ’’with other provisions that 
did not make sense for small businesses but that do increase safe- 
guards for the workers which is actually OSHA’s mission.” Would 
you care to clarify or is it your view that OSHA should give small 
businesses’ views priorities over workers when it develops its regu- 
lations? 

Mr. FREEDMAN. Thank you. Congressman Clarke. 

It is my view that OSHA should follow the regulatory process 
and make sure that anything that is in a final rule was proposed 
first and that terms in the regulations are clear and understand- 
able by small businesses and are not open traps for small busi- 
nesses so that OSHA has an opportunity to just come in and en- 
force without the small businesses knowing what they have to com- 
ply with. It is also my view that if OSHA is going to insert a haz- 
ard into a regulation, that everyone understands the definition of 
that hazard and that it is not an open-ended, as I said, trap for 
small businesses. These things can be done in the name of pro- 
tecting employees and in the name of giving small businesses a fair 
chance to understand the regulation. 

Ms. CLARKE. So just as a follow-up, and I am going to close 
here, I am just trying — if I am a regulatory agency and my main 
function is to make sure that workers are protected, you are saying 
that there needs to be an overlay or a view that looks at small 
business in the context of protecting workers? I am trying to figure 
out if I were an agency person and I am concerned about the 
health and welfare of the employees, how you balance out those 
concerns in terms of how you view it because their goal is not to 
necessarily be concerned about the business as much as it is the 
employees of the business. So how would you sort of reconcile that? 

Mr. FREEDMAN. Well, if I may. Congresswoman, I would ask 
you think about this in terms of the businessperson trying to figure 
this out. If OSHA puts in a requirement that is an open-ended re- 
quirement that they will not know whether they satisfied and it is 
just a trap for enforcement, how does that serve anybody’s good? 
Or how does that serve anybody’s goals? 

What we are looking here for in the context of OSHA regulations 
is clarity and well-supported regulations. The more OSHA focuses 
on those models, the better the outcome will be, the more employ- 
ers and small businesses will know what they are required to do, 
the more they can protect their employees. If you just throw out 
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a hazard that is not defined, and the one in the discussion here is 
combustible dust, then what is an employer to do? They do not 
know what that means. There is no definition of that. You cannot 
expect an employer to protect against something they do not know 
how to understand. This is just not fair. It does not get to the end 
goal. So I understand your concern from the agency’s perspective, 
but the agency needs to operate within certain parameters. And 
that is the focal point of the regulatory process. 

Ms. CLARKE. Okay. We want to just drill in a little bit more on 
this. How do you define “open traps”? Do you believe that OSHA 
is a rogue agency just looking to entrap and punish small business? 

Mr. FREEDMAN. No. I would never describe OSHA as a rogue 
agency. 

Ms. CLARKE. Okay. 

Mr. FREEDMAN. I think in the current administration they 
have placed a very explicit emphasis on enforcement. I think some 
of their regulatory approaches have gone towards the idea of in- 
creasing their opportunity for enforcement. As I mentioned in the 
discussion about the cooperative agreements rulemaking, that was 
about telling small businesses that they were going to be subject 
to enforcement even though they are bringing OSHA in, asking for 
help in identifying hazards. 

In the context of the GHS regulation that we are discussing here, 
they included a provision called Hazards Not Otherwise Classified. 
That is an open-ended concept. It means that an employer will not 
be able to tell when they have satisfied all the hazards that OSHA 
may have in mind. That is what I mean when I talk about traps. 
That is what I mean when I talk about OSHA putting in provisions 
that are geared towards enforcement more than they are towards 
safety. 

Ms. CLARKE. So the whole idea of clarity and definition is what 
ultimately makes it a hospitable business environment? 

Mr. FREEDMAN. It will certainly aid in increasing compliance 
and therefore adding to workplace safety. 

Ms. CLARKE. Very well. Thank you, Mr. Freedman. 

Thank you, Mr. Chairman. 

Chairman SCHWEIKERT. Thank you, Ms. Clarke. 

Mr. Bentivolio. Am I getting close in pronouncing it right? 

Mr. BENTIVOLIO. You did it perfect. 

Chairman SCHWEIKERT. Wow. 

Mr. BENTIVOLIO. Bentivolio. You have got to sing it when you 
say it. Thank you very much, Mr. Chairman. 

Mr. Harris, I am sitting here formulating what it is like to be 
a contractor. Single family homes, multi, like apartments? 

Mr. HARRIS. Single family, multi-family, small commercial 
shopping, small shopping centers, school additions, whatever I can 
do to make a living. 

Mr. BENTIVOLIO. I understand. Nothing like the smell of fresh 
excavated dirt. 

Mr. HARRIS. Agreed. 

Mr. BENTIVOLIO. The sound of concrete coming down a chute. 
Right? And then you have the carpenters’ fresh cut lumber, circular 
saws, a symphony in construction. It smells like an economy grow- 
ing. And each one of those different facets of construction is a con- 
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tractor, a subcontractor working for you. Now, are you responsible 
for that subcontractor following regulations? And what is the proce- 
dure you go through, if so, to ensure that they comply with these 
regulations so you will not be shut down? 

Mr. HARRIS. First of all, I must let you know that I am an 
OSHA outreach trainer for a satellite training facility which is lo- 
cated in our local homebuilders association. As we reach out to 
other small businesses to make sure that they have the informa- 
tion and training. Each subcontractor is responsible for their own 
health and safety. I am responsible for the culture of safety and 
health on that project. OSHA kind of recognizes that in what they 
call their multi-employer worksite rules. We have not seen a lot of 
enforcement that go up the chain but we tried to put forth the cul- 
ture of safety, health, and welfare on every jobsite and filter down 
to our subcontractors. We realize, through the help of the National 
Association of Homebuilders and our local builders association that 
training is what the needs are. 

And if I could kind of answer Congressman Clarke’s question. If 
we have reasonable regulations, we have higher participation and 
compliance. So actually, we could save more lives with more rea- 
sonable regulation than if we have a hard and fast regulation that 
everybody is going to ignore because it does not make any sense. 
So that is where we think with enough early information, a chance 
to work in the process, which is what this does, we have a better 
chance of getting wound regulation that works on the jobsite. 

Mr. BENTIVOLIO. That is terrific. 

As a small business owner trying to do your best to comply with 
EPA and OSHA rules, what is your greatest fear in dealing with 
those agencies? 

Mr. HARRIS. Surprises. A businessman cannot have surprises. I 
do not have the time to constantly monitor the Eederal Register to 
see what is going down. We rely on our trade associations to help 
us find out what information is out there. No business likes sur- 
prises. We are planning for the future. We are estimating projects 
out there. We really want to work to that betterment and work 
within all the regulations that are out there. Surprises are what 
we cannot handle. If we have an opportunity to work with clarity 
on the development of these regulations then we can let our mem- 
bers know, I can let my friends know, and we can all work within 
the rules. 

Mr. BENTIVOLIO. Thank you very much, Mr. Harris. I yield 
back my time. 

Chairman SCHWEIKERT. Thank you. With that, thank you. 

I did have just a couple odds and ends. And Mr. Ereedman, one 
more time. If I have the good Doctor come and sit down in my of- 
fice and we start to flowchart sort of how his process works, and 
some of this is as much making sure that the law is up-to-date for 
how we are passing information today. What would you inject into 
that conversation? 

Mr. EREEDMAN. Do you mean with respect to how Advocacy 
functions and the process? 

Chairman SCHWEIKERT. And how we are doing today, because 
I am still trying to get my head around this thing. I have a few 
thousand rule sets that affect small business. Are they capturing 
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and are they focusing on what is rational to focus on for small busi- 
ness? 

Mr. HARRIS. Thank you, Mr. Chairman. And I am going to take 
the opportunity of your question to respond to something that Pro- 
fessor Steinzor mentioned. And that is her criticism of the idea of 
bringing in a provision that would allow small businesses to chal- 
lenge an agency certification mid-rule. And she is certainly correct 
that agency actions have to be final before they can go to court. 
The value of, first of all, what you could do is describe that agency 
certification as a final action; therefore, making it subject to judi- 
cial review. And the point here is to preserve the timing of the 
small business input in the process so that you do not have to wait 
several years until the rule goes final and everything is baked in 
the cake at that point, to then say, well, way back then the agency 
did a bad certification and therefore, they should be challenged. 
The point is to be able to challenge the agency action at the time 
when it is still relevant to the process. And so the idea of creating 
an opportunity, and it could be written in a way that would be very 
narrow, very time sensitive, and would not disrupt the process in 
any tremendous way, but it is important that that decision gets at- 
tention at the time that it is made so that the input from small 
businesses can be brought into the process at the time it is most 
important. 

Chairman SCHWEIKERT. Okay. Thank you, Mr. Freedman. But 
that is partially where I was trying to go is a true understanding 
of sort of the flow chart, the mechanics, and when triggers are hit 
because we had the good Doctor before saying there are certain 
things he wished he had 60 days within the SBREFA process con- 
cept. 

Mr. FREEDMAN. And I think his point was well taken. Part of 
the discussion in the SBREFA panel process is that you are talking 
with people who are out there making a living, like Mr. Harris, 
who are not regulatory specialists. And you are asking them to look 
at a proposed regulation with supporting analyses and understand 
it in the context of this discussion, and that is just not what they 
do for a living. That is not even easy for me. And so giving them 
some more time to come up to speed on that discussion I think 
would help their participation in the process. And Mr. Harris has 
been in those panels himself, so he can probably tell you more 
about what would be helpful in that regard. 

Chairman SCHWEIKERT. Ms. Steinzor, is my little fixation on 
just understanding the linearity, if that is a word, of the process 
appropriate? 

Ms. STEINZOR. I think it is very appropriate and I would sug- 
gest to you that what you may want to pursue with Dr. Sargeant 
is exactly the question that you keep asking — how are these 
rulemakings selected? We only know what we could get from a 
Freedom of Information Act request to the Office of Advocacy, and 
what the information that we got back from that shows is that the 
office is in touch with a lot of large company lobbyists and that is 
how it makes it choices. And that when it takes a position it does 
not ask anybody in small business. 

Chairman SCHWEIKERT. Because I actually even read the ad- 
vocacy piece. 
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Ms. STEINZOR. Right. 

Chairman SCHWEIKERT. To say that that is how they make 
their decisions, I do not think there is any actuarial data that says 
that, hut they get the information. We will give you that. But to 
actually say one is one, I think there is not data that says that. 

Ms. STEINZOR. I would love to know if they do any surveys of 
small businesses to identify what rules are the most problem, if 
they make those a priority, if they are even in touch with small 
businesses that have problems. 

Chairman SCHWEIKERT. Okay. And the question part is fine. 
It is rational to say one is the cause of the effect. I would always 
be very careful of sort of anecdotal leaps. 

So Mr. Harris, you get the last word and then we are all running 
off to our next panels that we are all supposed to be on. 

Mr. HARRIS. What would be wrong, and again, just a country 
boy asking, what would be wrong with assuming that small busi- 
ness is affected with every regulation and then go from there and 
make them prove that they are not as opposed to you have to prove 
that they are affected significantly and with enough numbers. So 
I mean, almost it works out being like the Miranda regulation. You 
cannot do anything until you do this. 

Chairman SCHWEIKERT. Why is it always the country boy gets 
the best line at the end of the get-together? It often works that 
way. 

I want to thank the witnesses today. Eor much of this, this is 
also the education of a new member like myself on the committee. 
And I have been trying to read everything I can get my hands on. 
And this is actually for my brothers and sisters on the panel and 
anyone else in the room. I will read anything. I am fairly voracious. 
Send it our way. And when agencies fail to actually comply with 
the Regulatory Flexibility Act, let us face it. Our economy suffers, 
our economic growth suffers, and our job creation suffers. 

The Committee will continue to exercise our oversight respon- 
sibilities to ensure that federal agencies comply with the REA, and 
we will consider ways to stren^hen this important statute and 
make sure it is also relative to today and not basically 30-plus 
years ago when it was originally drafted. 

And I ask unanimous consent that members have five legislative 
days to submit written statements and supporting materials for the 
record. Hearing no objection. One day someone is going to object 
and I am going to have no idea what to do. And with that so or- 
dered, the panel is adjourned. 

[Whereupon, at 11:44 a.m., the Subcommittee was adjourned.] 
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Chairman Schweikert, Ranking Member Clark, and Members of 
the Subcommittee, I am Dr. Winslow Sargeant, Chief Counsel for 
the Office of Advocacy at the U.S. Small Business Administration. 

Thank you for the invitation to appear before you today to dis- 
cuss the critical issue of agency compliance with the Regulatory 
Flexibility Act (RFA). 

The Office of Advocacy was created in 1976 to be a voice for 
small business within the federal government. Advocacy advances 
the views, concerns, and interests of small business before Con- 
gress, the White House, federal agencies, federal courts, and policy- 
makers. We work with federal agencies in the rulemaking process 
to implement the requirements of the RFA. 

The RFA requires federal agencies to consider the effects of their 
proposed rules on small businesses and other small entities, includ- 
ing small governments and small nonprofits. When an agency finds 
that a proposed rule may have a significant economic impact on a 
substantial number of small entities, it must undertake an analyt- 
ical process to consider significant alternatives that would mini- 
mize the burden on small entities while still achieving the original 
goal of the regulation. 

How Advocacy Helps Agencies Comply 

The Office of Advocacy works with federal agencies in a number 
of ways to improve their RFA compliance and to ensure that the 
particular concerns of small businesses are considered during the 
federal rulemaking process. 

RFA Training 

As required in Executive Order 13272, Advocacy must train 
agencies on how to comply with the RFA. In addition to the offi- 
cials previously trained at more than 60 agencies and subagencies, 
we have trained nearly 350 additional key agency officials in RFA 
compliance during my tenure. In FY 2012, we published an ex- 
panded and updated edition of A Guide for Government Agencies: 
How to Comply with the Regulatory Flexibility Act. Increased and 
improved RFA training leads to better agency rulemakings, which 
results in increased regulatory compliance. 

Interagency Communications 

Much of Advocacy’s work with agencies is at the confidential, 
pre-proposal stage, when agencies are working through the regu- 
latory development process. When warranted. Advocacy sends 
agencies public comment letters that take into account small busi- 
ness concerns about specific regulations and other proposals. I have 
signed more than 90 such letters on topics including proposed revi- 
sions to the definition of solid waste, small business perspectives 
on the Paperwork Reduction Act, Small Business Innovation Re- 
search size regulations, and comments on regulations related to the 
Real Estate Settlement Procedures and Truth in Lending Acts 
(RESPA-TILA). 


SBREFA Panels 
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The RFA as amended by SBREFA and the Dodd-Frank Wall 
Street Reform and Consumer Protection Act also specifies that 
three agencies must conduct a SBREFA panel for gathering com- 
ments on a proposed regulation when it may have a significant eco- 
nomic impact on small businesses. The three agencies are the Envi- 
ronmental Protection Agency, the Occupational Safety and Health 
Administration (OSHA), and the Consumer Financial Protection 
Bureau (CFPB). The panels are required to include representation 
from the rulemaking agency, the Office of Management and Budg- 
et’s Office of Information and Regulatory Affairs, and the Office of 
Advocacy. The panels solicit information from small entity rep- 
resentatives (SERs), who represent the small businesses likely to 
be affected by the proposed rule. The law requires a SBREFA panel 
to be convened and complete its report with recommendations with- 
in a 60-day period. 

Since SBREFA was passed in 1995, the three agencies have con- 
ducted SBREFA panels on 55 regulations. In the last two years, we 
have participated in a dozen panels, including the first three pan- 
els ever by the CFPB. We provided support to the CFPB for the 
panels on RESPA-TILA, mortgage servicing, and mortgage loan 
origination rules and were able to work with the agency to provide 
small business flexibilities. 

Roundtables 

In an effort both to hear directly from small businesses and their 
representatives and to give federal agency rule writers a change to 
hear specific small business concerns, 2012, which I delivered to 
Congress last month. I ask that a copy of this report be submitted, 
in its entirety, into the record. 

Executive Order 13272 

I also am pleased to report that in FY 2012 agencies continued 
to improve their compliance with E.O. 13272, which was signed in 
August 2002 by President George W. Bush. Some of the provisions 
of the executive order became law under the Small Business Jobs 
Act of 2010. 

E.O. 13272 requires Advocacy to notify agencies of the require- 
ments of the act, provide compliance training, and submit com- 
ments to agencies and the Office of Information and Regulatory Af- 
fairs (OIRA) on agency regulations. Agencies in turn must establish 
written policies and procedures for RFA compliance and notify Ad- 
vocacy of any draft rules with a significant economic impact on a 
substantial number of small entities. Where Advocacy has provided 
written comments, agencies must give appropriate consideration to 
these comments and publish their response in the Federal Register 
with the final rule. 

Executive Order 13563 and RFA Section 610 

In 2011, President Obama provided Advocacy with additional 
tools to improve the regulatory development process. Executive 
Order (E.O.) 13563 and E.O. 13579 instructed agencies to develop 
a plan for periodic retrospective review of all existing regulations 
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with the intention of reducing the cumulative regulatory burden. In 
response, Advocacy continues to expand its stakeholder outreach. 
We have convened 84 roundtables on a variety of topics since I be- 
came chief counsel, including 32 in FY 2012. Many of the 
roundtables featured significant involvement from agency officials. 

For example, we held several roundtables with OSHA, where 
senior OSHA officials were present, on small business perspectives 
related to labor safety issues. 

We also held a series of roundtables in several regions around 
the country to solicit input from small business research and tech- 
nology stakeholders about the SBA’s proposed regulations imple- 
menting the revised Small Business Innovation Research program. 

These small business roundtables help ensure that the voices of 
small businesses and other small entities are heard by officials 
whose actions will make a difference in the regulatory environment 
in which they operate. 

Compliance 

Having generally explained how the Office of Advocacy works 
with agencies, I would like to address agency compliance with their 
RFA responsibilities. I am pleased to report that agencies contin- 
ued to improve their compliance with the RFA in FY 2012, bol- 
stered by President Obama’s focus on the need for regulatory re- 
view and emphasis on the special concerns of small businesses in 
the rulemaking process. A detailed analysis of this compliance can 
be found in Advocacy’s Report on the Regulatory Flexibility Act FY 
agencies developed plans, some with significant public input, and 
published these plans online. The White House also posted the 
plans and agency updates online. ^ 

Cost Savings 

Agency compliance with Advocacy’s RFA efforts pays real divi- 
dends to America’s small businesses. In FY 2012, Advocacy’s RFA 
activities resulted in small businesses saving $2.4 billion in first- 
year regulatory costs and another $1.2 billion in annually recurring 
costs. 

It is important to note that these estimated annual cost savings 
are derived primarily from regulatory cost estimates from the agen- 
cies themselves. Cost savings are captured in the year in which the 
agency’s rulemaking is affected by Advocacy’s intervention; and the 
total varies from year to year. Over the two and half years of my 
tenure. Advocacy’s work with federal agencies has saved small 
businesses $17 billion in new first-year regulatory costs. 

Concluding Remarks 

The passage of laws amending the RFA and the Executive Or- 
ders reinforcing it have made this critical small business law more 
effective in reducing the regulatory burdens of small entities 
early — when the regulations are still in the development stage. 
Agencies’ willingness to attend Advocacy roundtables and hear the 


^See http://www.whitehouse.gov/21stcenturygov/actions/21st-century-regulatory-system. 
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concerns of small businesses has been a welcome development that 
has resulted in improved agency compliance with the RFA. 

We have learned through our experience with the RFA that regu- 
lations are more effective when small firms are part of the rule- 
making process. The result of enhanced agency cooperation with 
the Office of Advocacy and improved agency compliance with the 
RFA benefits small businesses, the regulatory environment, and 
the overall economy. 

Thank you again for the opportunity to testify on the important 
work the Office of Advocacy does on behalf of small businesses. I 
would be happy to take any questions. 
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Created by Congress in 1976, the Office of Advocacy of the U.S. Small Business Administration (SB A) 
is an independent voice for small business within the federal government. Appointed by the President 
and confirmed by the U.S. Senate, the Chief Counsel for Advocacy directs the office. The Chief Counsel 
advances the views, concerns, and interests of small business before Congress, the White House, federal 
agencies, federal courts, and state policy makers. Economic research, policy analyses, and small business 
outreach help identify issues of concern. Regional Advocates and an office in Washington, DC, support 
the Chief Counsel’s efforts. 

For more Information on the Office of Advocacy, visit http://www,sbfl.gov/9dvocacy. or call (202) 205- 
6533. Receive email notices of new Office of Advocacy information by signing up on Advocacy's Llst- 
servs at http://www.sba.gov/updates. 
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To the President and the Congress of 
the United States 


The Office of Advocacy is pleased to present to 
the President and Congress the fiscal year (FY) 
2012 Report on the Regulatory Flexibility Act. 

Tn this report, we discuss federal agencies’ FY 
2012 compliance with the Regulatory Flexibility 
Act of 19S0 (RFA), and Executive Order (E.O.) 
13272. The RFA requires federal agencies to 
review proposed regulations that would have a 
significant impact on small entities — small busi- 
nesses, small governmental jurisdictions, and 
small nonprofits— and to consider significant 
alternatives that would minimize the regulatory 
burden on them while achieving the rules’ pur- 
poses. 

In FY 2012, Advocacy’s RFA efforts helped 
save $2.4 billion in first-year regulatory costs for 
small entities, while ensuring that agencies were 
able to meet their regulatory goals. In the cur- 
rent economic climate, minimizing unnecessary 
regulatory burdens on the small business sector 
so that small businesses are free to create much- 
needed Jobs is among the highest priorities of the 
Office of Advocacy. 

Thanks to the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) and later 
laws and executive orders, the RFA has become 
more effective in reducing small firms’ regula- 
tory burden. President Obama has given us ad- 
ditional tools to improve the regulatory develop- 
ment process. In particular, E.O. 13563 requires 
federal agencies to create a systematic process 
for reviewing rules with an eye toward reducing 
the regulatory burden. 

Regulations are more effective when small 
firms are part of the rulemaking process. To 
assist federal agencies in complying with the 
RFA, Advocacy trains agency personnel in RFA 
compliance, issues comment letters on proposed 
regulations, and participates in Small Business 
Regulatory Enforcement Fairness Act (SBREFA) 
panels. In fiscal year 20 1 2, we updated our RFA 


training manual to reflect recent changes. The 
new edition of A Guide for Government Agen- 
cies: How to Comply with the Regulatory Flex- 
ibility Act is available online for use by federal 
rule writers and small business stakeholders. 

The office furthers the goal of reducing the 
regulatory burden on small entities through con- 
gressional testimony, advocacy for legislative 
reform, and vital economic research on small 
business issues. To ensure that information about 
our initiatives on behalf of small businesses is 
accessible to both government and nongovern- 
mental entities, Advocacy uses web-based tools 
such as email alerts, regulatory alerts, the news- 
letter, The Small Business Advocate, and social 
media including a blog, Twitter, and Facebook. 

We welcome your support of Advocacy’s 
efforts on behalf of the dynamic small business 
sector. 


Winslow Sargeant, Ph.D. 
Chief Counsel for Advocacy 


Charles Maresca 

Director of Interagency Affairs 
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History and Overview 
Flexibility Act 

in 1964, a guide for smaii business owners de- 
scribed how government affects the economic en- 
vironment for businesses, noting that the actions of 
the federal government, whether through legislation 
or “an administrative ruling of an Executive Depart- 
ment or regulatory agency, can mean literally life or 
death to a business enterprise.”* 

As part of the effort to promote better policies 
for small businesses, Congress in 1974 established 
the position of Chief Counsel for Advocacy within 
the Small Business Administration.^ In 1976, this 
provision was expanded to create the independent 
Office of Advocacy headed by a presidential ap- 
pointee, thus strengthening the Chief Counsel’s 
ability to be an effective smaii business advocate.^ 

In 1980, the White House Conference on Small 
Business made recommendations that led directly to 
the passage of the Regulatory Flexibility Act."* The 
RFA established in law the principle that govern- 
ment agencies must consider the effects of their reg- 
ulatory actions on small entities, and where possible 
mitigate them. Where the imposition of one-size- 
hts-all regulations had resulted in disproportionate 
effects on small entities, it was hoped that this new 
approach would result in less burden for these small 
entities while still achieving the agencies’ regula- 
tory goals. 


1 William Ruder and Raymond Nathan. The Businessman’s 
Guide to Washington, Englewood Clifis, NJ: Prcnticc- 
Hail, Inc., 1964, 1. 

2 PL 93-386, the Small Business Act of 1974, directed the 
SBA Administrator to “designate an individual within 
the Administration to be known as the Chief Counsel for 
Advocacy' to. . . represent the views and interests of small 
businesses before other Fcderd agencies whose policies 
and activities may affect sm^I businesses." 

3 P.L. 94-305. 

4 Sec Appendix B. 


of the Regulatory 


Under the RFA, agencies provide a small busi- 
ness impact analysis, known as an initial regulatory 
flexibility analysis (IRFA), with every proposed rule 
published for notice and comment, and a final regu- 
latory flexibility analysis (FRFA) with every final 
rule. When an agency can determine that the rule 
would not have a “significant economic Impact on 
a substantial number of small entities,” the head of 
the agency may certify to that effect and forego the 
IRFA and FRFA requirements. 

The RFA requires the Chief Counsel to report 
on an annual basis on agency compliance with the 
RFA. The 1980 statute authorized the Chief Counsel 
to appear as amicus curiae in any action to review a 
rule. Compliance with the RFA was not reviewabie, 
however. 

In 1 994 the Government Accountability Office 
(GAO) reported that, based on Advocacy’s annual 
reports, it had concluded that agency compliance 
with the RFA varied widely across the agencies. 

The 1995 White House Conference on Small Busi- 
ness recommended strengthening the RFA, and in 
1996 President Clinton signed the Small Business 
Regulatory Enforcement Fairness Act (SBREFA). 
This new law provided for Judicial review of agency 
compliance with key sections of the RFA. It also 
established a requirement that the Environmental 
Protection Agency (EPA) and the Occupational 
Safety and Health Administration (OSHA) con- 
vene panels consisting of the head of the agency, 
the Administrator of the Office of Management 
and Budget’s Office of Information and Regula- 
tory Affairs (OIRA), and the Chief Counsel for 
Advocacy, whenever the agencies were developing 
a rule for which an IRFA would be required. These 
panels meet with representatives of the affected 
small business community to review the agencies’ 
plans, including any draft proposals and alternative 
approaches to those proposals, and to provide in- 
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sight on the anticipated impact of the rule on smalt 
entities. The panels issue a report, including any 
recommendations for providing flexibility for small 
entities. 

In August 2002, President Bush signed Execu- 
tive Order 1 3272, which required Advocacty to 
notify the leaders ofthe federal agencies from time 
to time of their responsibilities under the RFA.^ The 
executive order also requires Advocacy to provide 
training to the agencies on how to comply with the 
law, and to report annually on agency compliance 
with the E.O. Agency compliance is detailed in flie 
remainder of this report. 

Finally, the executive order requires that the 
agencies provide “in any explantdion or discussion 
accompanying publication in the Federal Register," 
a response to any written comment it has received 
on the rule from Advocacy. The requirement of 
early notification has since been codilied by the 
Small Business Jobs Act of 2010. Also in 2010, as 
part of the Dodd-Frank Act, Congress created die 
Consumer Financial Protection Bureau (CFPB) and 
included the new agency with ERA and OSHA as an 
agency required to convene panels under SBREFA. 

When President Obama issued Executive Order 
13563, Improving Regulation and Regulatory Re- 
view. he imposed new requirements of heightened 
public participation, consideration of overlapping 
regulatory requirements and flexible approaches, 
and ongoing regulatory review.^ E.O. 13563 was 
accompanied by a presidential memorandum. 
Regulatory Flexibility, Small Business and Job 
Creation. This memo reminded the agencies of their 
responsibilities under the RFA, and directed them 
“to give serious consideration” to reducing the regu- 
latory Impact on small business through regulatory 
flexibility, and to explain in writing any decision not 
to adopt flexible approaches. 

On May 11, 2012, President Obama issued 
Executive Order 13610, Identifying and Reducing 
Regulatory Burdens, which established regulatory 


review as a rulemaking policy, and also established 
public participation as a key element in the retro- 
spective review of regulations.^ E.O. 13610 also 
established as a priority “initiatives that would 
reduce unjustified regulatory burdens or simplify 
or harmonize regulatory requirements imposed on 
small business,” and ordered the agencies to “give 
consideration to the cumulative effects” of their 
own regulations. 

With this emphasis on the principles of regula- 
tory review and sensitivity to the special concerns 
of small businesses in the rulemaking process, fed- 
eral agencies have increased their efforts to comply 
with the Regulatory Flexibility Act. 


7 Sec Appendix F. 


5 See Appendix C. 

6 See Appendix D. 
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The RFA and Executive Order 13272: 
Compliance and the Role of the 
Office of Advocacy 


Oversight of compliance with both the Regula- 
tory Flexibility Act and Executive Order 13272 
is the responsibility of the Office of Advocacy. 
Legislative improvements to the RFA and ex- 
ecutive orders have required greater Advocacy 
involvement in the federal rulemaking process. 
As agencies have become more familiar with the 
role of Advocacy and have adopted the coopera- 
tive approach Advocacy encourages, die office 
has had more success in urging burden-reducing 
alternatives. In F Y 20 1 2, this more cooperative 
approach yielded $2.4 billion in foregone regula- 
tory costs {Tables 2.2 and 2.3). 

The provisions of E.O. 1 3272 have given 
Advocacy and federal agencies additional tools 
for implementing the RFA, and as noted, parts of 
the executive order have recently been codified. 

Executive Order 13272 
Implementation 

E.O. 13272 was signed in 2002. making this ex- 
ecutive order now ten years old. In many ways, 
its few requirements have changed how many 
agencies draft their proposed regulations and 
how they consider the potential impacts of their 
regulatory actions on small business. 

Under E,0. 13272, federal agencies are re- 
quired to make publicly available information on 
how they take small businesses and the RFA into 
account when creating regulations. By the end of 
2003, most agencies had made their RFA policies 
and procedures available on their websites. 

Agencies must also send to Advocacy copies 
of any draft regulations that may have a signifi- 
cant economic impact on a substantial number 


of small entities. They are required to do this at 
the same time such rules are sent to the Office of 
Management and Budget’s Office of Information 
and Regulatory Affairs (OIRA) or at a reasonable 
time prior to publication in the Federal Register. 

E.O. 13272 says that agencies must give 
appropriate consideration to Advocacy’s written 
comments on a proposed rule and must address 
these comments In the final rule published in the 
Federal Register. This section of the E.O. was 
codified in 2010 as an amendment to the RFA 
by the Small Business Jobs Act. Most agencies 
complied with this provision in FY 2012. 

The Office of Advocacy has three duties 
under E.O. 13272. First, Advocacy must notify 
agencies of how to comply with the RFA. This 
was first accomplished in 2003 through the pub- 
lication of A Guide for Government Agencies: 
How to Comply with the Regulatory Flexibility 
Act. A revised version of this guide was pro- 
vided to agencies in 2009 and the 2012 revision 
incorporated the later amendments to the RFA. 
The guide is available on Advocacy’s website at 
bttp://www.sba.gov/content/guide- 
government-agencies-how-comply-with- 
regulatory-flexibility-act-O. 

Second, Advocacy must report annually 
to OIRA on agency compliance with the three 
agency provisions. In fiscal year 2012, overall 
agency compliance with E.O, 13272 was good 
and, in some agencies, improved. However, a 
few agencies continue to Ignore the requirements 
and fail to provide Advocacy with copies of their 
draft regulations. A summary of agencies’ FY 
2012 compliance with E.O. 13272 can be found 
in Chapter 3, Table 3.1. 
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Finally, Advocacy is required to train fed- 
eral regulatory agencies in how to comply with 
the RFA. In fiscal year 2012, Advocacy trained 
nearly 200 agency employees in RFA com- 
pliance. After ten years of E.O. 13272, RFA 
training continues to be a crucial tool in instill- 
ing small business consideration into the draft- 
ing of regulations that will affect them. Agencies 
that have had RFA training are more willing 
to work with Advocacy during the rulemaking 
process and have a clearer understanding of the 
nuances of RFA compliance. Advocacy con- 
tinues to work with the regulatory agencies to 
encourage them to consider the impact of their 
regulations on small entities from the beginning 
of rule development. 

Interagency 

Communications 

Meetings and training sessions are some of the 
means by which Advocacy stays in contact with 
federal agencies on behalf of the small business 
community. Advocacy’s work with federal agen- 
cies has increased in scope and effectiveness as 
its training program has grown and as agencies 
have become more open to the assistance the 
office can lend. In FY 2012, Advocacy's commu- 
nications with agencies included 28 formal com- 
ment letters (Charts 2. 1 -2.3 and Table 2. 1 ). 

More effective regulations that avoid exces- 
sive burdens on small firms are the result of these 
efforts. See the cost savings examples in Tables 
2.2 and 2.3. 

Roundtables 

Advocacy has continued to develop its use of 
stakeholder roundtables, both to hear the con- 
cerns of small businesses and to provide federal 
agencies a means to hear those concerns. In FY 
2012 Advocacy built on its practice of inviting 
agency heads, rule writers, and policy directors to 
these roundtables. Agency officials have reported 
to Advocacy that these roundtables have been 


helpful to them in addressing the requirements 
of the RFA, increasing agency access to small 
businesses, and improving agency understanding 
of economic impacts on small businesses. In FY 
2012, Advocacy hosted 32 roundtables on a vari- 
ety of topics; the following roundtables featured 
significant involvement from agency officials. 

Environment: Chemical Disclosure Rule. At 
this roundtable on October 2 1 , 20 11 , Ellie Clark 
of the ERA Office of Pollution Prevention and 
Toxics described the final rule requirements of 
the Chemical Disclosure Rule, which requires 
manufacturers and reporters of chemicals to 
report chemical inventories in 20 1 2. There was 
considerable discussion about whether firms 
would be able to complete the electronic report- 
ing by the regulatory deadline, and about the dif- 
ficulty of reporting on waste chemicals that are 
recycled into valuable products. Eventually, EPA 
did extend the deadline by several months, based 
on the concerns raised at this meeting. 

Environment: Underground Storage Tanks. 
On January 27. 2012, Carolyn Hoskinson, Di- 
rector of the Underground Storage Tank Office 
at EPA, presented information about the EPA’s 
pending proposal to update the existing under- 
ground storage lank (UST) regulations that have 
been basically unchanged since 1988. At the 
discussion, industry participants raised concerns 
about EPA’s planned action to subject a new 
class of wastewater treatment (WWT) tanks to 
UST requirements. This led to a more informed 
collaboration between EPA and stakeholders 
about the types of WWT tanks that were subject 
to the requirements. EPA subsequently produced 
a lengthy paper to address this issue in the rule- 
making. The final rule is still pending. 

Federal Procurement. On July 1 9, 20 1 2, Ad- 
vocacy held a roundtable in Albuquerque, New 
Mexico, to discuss regulatory issues affecting 
small business participation in federal procure- 
ment programs. Representatives from SBA and 
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Other federal agencies participated in this event, as 
well as staff from several congressional offices. 

Finance: Integrated Mortgage Disclosnres 
and Mortgage Loan Originator Compensa* 
tion. The Office of Advocacy hosted financial 
roundtables on July 3 1, 2012, and September 
26, 2012, where Consumer Financial Protec- 
tion Bureau (CFPB) officials listened to small 
entity concerns and answered questions about 
the CFPB’s proposed rulemakings on Integrated 
Mortgage Disclosures under the Real Estate 
Settlement Procedures Act (RESPA or Regula- 
tion X) and the Truth in Lending Act (TIL A or 
Regulation Z), as well as the Mortgage Loan 
Originator Compensation proposed rulemaking. 
The Dodd-Frank Act requires the CFPB, in the 
former rulemaking, to establish new disclosure 
requirements and forms to combine the require- 
ments of RESPA and TILA for most closed-end 
consumer credit transactions secured by real 
property. The latter rulemaking would implement 
statutory changes to Regulation Z’s current loan 
originator compensation provisions. Roundtable 
participants discussed concerns about the way 
the CFPB was combining the statutory require- 
ments and the economic burden and workability 
of the potential changes. 

Finance: Mortgage Servicing. On September 
21, 2012, CFPB listened to small entity con- 
cerns and answered questions on a conference 
call about its proposed rulemaking on mortgage 
servicing. Small entities are concerned that they 
may have to implement changes to correct prob- 
lems that were not caused by them. The changes 
may be burdensome and are not within the small 
entity business model. 

Homeland Security: Proposed Ammonium 
Nitrate Security Program Rule. On Tuesday, 
November 22, 2011, Advocacy hosted a small 
business roundtable on the Department of Home- 
land Security’s (DHS) Proposed Ammonium 
Nitrate Security Program Rule. DHS staff from 


Infrastructure Protection and the Ammonium 
Nitrate Security Program attended the roundtable 
and provided a background briefing on the pro- 
posed rule and answered questions from small 
businesses in attendance. DHS’s proposed rule 
would regulate the sale and transfer of ammo- 
nium nitrate pursuant to section 563 of the fiscal 
year 2008 Department of Homeland Security 
Appropriations Act, which seeks to prevent the 
use of ammonium nitrate in acts of terrorism. 
Advocacy followed up by submitting formal 
public comments to DHS outlining small busi- 
ness perspectives on the proposed rule. 

incorporation by Reference. Advocacy hosted 
small business roundtables on January 20 and 
May 9, 2012, to discuss the Incorporation by 
Reference (IBR) issue. At the roundtable on 
January 20, Emily Schleicher Bremer, an attor- 
ney advisor from the Administrative Conference 
of the United States (ACUS), provided the brief- 
ing on the ACUS recommendation on IBR, and 
small entity stakeholders discussed the issue. 

At the roundtable on May 9, representa- 
tives from the Department ofTransportation, 
the National Archives and Records Administra- 
tion. and multiple interested industries presented 
and discussed several ongoing issues, including 
the ACUS recommendation to encourage IBR, 
the Office of the Federal Register’s receipt of 
a rulemaking petition to define key terms as- 
sociated with the practice, and OMB's request 
for comment on possible changes In Its current 
IBR guidance. Advocacy organized a follow-up 
meeting with small business stakeholders and 
0MB to discuss small business perspectives 
on IBR. Advocacy also filed public comments 
with both the Office of the Federal Register and 
OMB, outlining small business perspectives on 
the IBR issue. 

Minimum Wages and Overtime for Compan- 
ion Care Workers. In February 2012, Advocacy 
hosted a small business roundtable on the De- 
partment of Labor’s proposed rule that would 
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require some companion care workers to be paid 
minimum wages and overtime under the Fair La- 
bor Standards Act (FLSA). DOL representatives 
Michael Hancock, Assistant Administrator for 
Policy at the Wage and Hour Division, and Wil- 
liam Lesser, Deputy Associate Solicitor for the 
Division of Fair Labor Standards, provided an 
overview of the proposed revisions and answered 
questions. Participants expressed concern that 
DOL underestimated the costs of the overtime 
requirements, particularly costs for overnight 
shifts and live-in workers, and presented regula- 
tory alternatives. Advocacy followed up by sub- 
mitting public comments to DOL outlining small 
business feedback on the proposed rule. DOL has 
not finalized this rulemaking. 

Motor Carrier Safety: Comprehensive Safety 
Assessment Program. On February 14, 2012, 
Advocacy hosted a small business roundtable 
on the Federal Motor Carrier Safely Administra- 
tion’s (FMCSA) Comprehensive Safely Assess- 
ment (CSA) Program. FMCSA Administrator 
Anne Ferro and key CSA program staff attended 
the roundtable and provided a background brief- 
ing about the program, including information 
about CSA’s new Safety Measurement System 
(SMS) and its new Behavior Analysis and Safety 
Improvement Categories (BASICS). CSA is a 
FMCSA initiative to improve large truck and 
bus safety and ultimately reduce crashes. Inju- 
ries, and fatalities related to commercial motor 
vehicles. Industry stakeholders asked questions 
and expressed concerns about the CSA program, 
including its usefulness and reliability. 

Occupational Safety and Health (OSHA): 
Proximity Detection Systems Rule and Mine 
Safety and Health Management. On November 
1 8, 20 1 1 , Roslyn Fontaine, Acting Director of 
the Office of Standards, Regulations and Vari- 
ances, presented a regulatory update from the 
Mine Safety and Health Administration (MSHA) 
covering MSHA’s proposed Proximity Detec- 
tion Systems rule and its proposal for safety and 


health management programs for mines. OSHA 
staff attended the roundtable to observe and par- 
ticipate with small businesses in the discussion. 

OSHA: Globally Harmonized System. On 

March 30, 2012, Dorothy Dougherty, Direc- 
tor, Directorate of Standards and Guidance, and 
Maureen Ruskin, Director of Chemical Hazards 
- Metals, from OSHA provided a briefing and 
answered questions about the final GHS rule. 
Other topics on the agenda included discussions 
of OSHA’s new Memorandum on Employer 
Safety Incentive and Disincentive Policies, and 
an update on key pending MSHA rulemakings, 
including Examinations of Work Areas, Patterns 
ofVioiations, and Respirable Coal Mine Dust 
Practices. 

OSHA: Illness and Injury Prevention Pro- 
grams. At the May 9. 20 1 2, roundtable (see 
Incorporation by Reference discussion), William 
Perry. Deputy Director of the Directorate of 
Standards and Guidance in OSHA, led a discus- 
sion of OSHA’s plan for convening a SBREFA 
pane! on its contemplated Illness and Injury Pre- 
vention Programs (I2P2). 

OSHA: Labor Safety Issues. Advocacy’s 
roundtables on May 1 8, August 10, and Sep- 
tember 21, 2012, focused on small business 
perspectives related to labor safety issues. Cass 
R. Sunstein, Administrator ofthe Office of In- 
formation and Regulatory Affairs within the 
Office of Management and Budget, spoke at the 
first roundtable. Chief Counsel for Advocacy 
Winslow Sargeant introduced Administrator Sun- 
stein. OSHA Directorate of Construction Direc- 
tor Jim Maddox and key program staff attended 
the roundtable on September 21 and listened to 
stakeholder concerns. 

OSHA: Cranes and Derricks in Construction 
Final Rule. On September 1 2, 20 1 2, Advocacy 
hosted a small business roundtable on OSHA’s 
Cranes and Derricks in Construction final rule. 
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Jim Maddox, Director of OSHA’s Directorate 
of Construction, and key program staff attended 
the roundtable, provided a background briefing, 
and listened to stakeholder concerns about the 
issue. Small businesses were concerned with 
new OSHA guidance suggesting that no operator 
may operate a crane of a capacity greater than 
that upon which they have been properly tested 
and certified. The concern was that such an in- 
terpretation could mean that currently trained 
and certified operators may no longer be autho- 
rized to operate cranes they are currently operat- 
ing. Advocacy has conducted several follow-up 
activities. 

Small Business Innovation Research Program. 
In FY 2012, Advocacy hosted several round- 
tables in Washington, D.C. and in the Small 
Business Administration’s 10 regions to discuss 
the Small Business Innovation Research (SBIR) 
program. On May 28, 20 1 2, Advocacy held a 
roundtable in Washington, DC, to discuss pro- 
posed regulations to implement the revised SBIR 
program. Representatives from the House and 
Senate Small Business Committees, the Small 
Business Office of Technology, and the National 
Academy of Sciences served as panelists for this 
roundtable. On June ! 8 and June 28, 2012, SBA 
Office of Technology Associate Administrator 
Sean Greene spoke at roundtables Advocacy 
hosted in Austin, Texas, and Boston. Massachu- 
setts. The purpose of these roundtables was to 
inform and to solicit input from small business 
research and development stakeholders regarding 
the SBA proposed SBIR program regulations. 
Advocacy hosted a third roundtable on this topic 
on July 9, 2012, in New Orleans, Louisiana. 

Taxation on Internet Commerce. Congressional 
staff attended both small business tax roundtables 
on the issue of taxation on internet commerce on 
February 23, 2012, and May 3, 2012. Some small 
business stakeholders contended that it is unfair 
for businesses which have a physical location to 
be responsible for collecting and remitting sales 


taxes while many online retailers do not. Other 
small businesses expressed concern with the dis- 
proportionate burden that small online retailers 
would face in comparison with large online re- 
tailers if required to collect and remit sales taxes. 
Small business representatives recommended that 
policymakers and legislators consider exempting 
small online retailers from collecting and remit- 
ting taxes from internet sales. 

Smalt Business Pension-Related Issues. Ad- 
vocacy hosted a roundtable on March 21, 2012, 
where staff from the IRS and Treasury met with 
small business stakeholders to discuss pension- 
related issues affecting small businesses. Small 
business representatives discussed the burdens 
associated with the “use it or lose it rule,” which 
prohibits any contribution or benefit under a 
health flexible spending account (FSA) from 
being used in a subsequent plan year or period 
of coverage. After the roundtable, on May 30, 
2012, the IRS issued Notice 2012-40, provid- 
ing guidance on health FSAs. The IRS notice 
requested comments on the potential modifica- 
tion or elimination of the use it or lose it rule for 
health FSAs. 

Voluntary Fiduciary Correction Program. On 

July 20, 2012, Advocacy hosted a roundtable 
where staff from the Employee Benefits Security 
Administration (EBSA) met with small business- 
es to discuss the voluntary fiduciary correction 
program, fee. filing, and electronic disclosure, 
and multiple employer plans and state-based em- 
ployer plans. Small business stakeholders voiced 
concerns about EBSA’s apparent new position 
on brokerage windows, which allow retirement 
plan participants to control certain Investments 
made with their contributions. After the round- 
table, on July 30, 2012, EBSA issued a revised 
guidance that addressed the small business con- 
cerns on brokerage windows. 
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Judicial Review of the 
PfFA 

In 20 1 2, the courts reiterated the findings of 
previous RFA cases and Congress.^ In National 
Association of Home Builders v. EPA, 682 F. 3d 
1 032 (D.C. Cir. 20 1 2), the court reviewed the 
issue of whether an agency’s failure to convene 
a small business advocacy review panel before 
issuing a new rule was judicially reviewable. 

The court reiterated its findings in Allied Load 
& Regional Manufacturers Caucus v. EPA, 215 
F.3d 61 (D.C.CIr. 2000) and said that the court 
“has no jurisdiction to review challenges” to 
an agency’s compliance with section 609(b). In 
Florida Wildlife Federation, Inc. v. Jackson, 853 
F. Supp. 1138 (N.D. Florida 2012), the court ad- 
dressed the issue of indirect impacts and restated 
that when a rule’s only effect on small entities 
will be indirect, an agency may property make a 
certification. In National Restaurant Association 
V. Solis, 20 1 2 WL 1 92 11 1 5 (D.D.C. 20 1 2), the 
court reiterated that the requirements of the RFA 
are “purely procedural.” 

In addition, in Louisiana Forestry AssociO’ 
tion V. Solis, 2012 WL 3562451 (E.D. Pa. 2012), 
the court relied on the Senate committee report 
to address the RFA’s requirement that an agency 
consider alternatives when promulgating rules. 
The court stated that Congress emphasized that 
the RFA does not require an agency to adopt a 
rule establishing differing compliance standards, 
exemptions, or any other alternative to the pro- 
posed rule. !t requires that an agency, having 
identified and analyzed significant alternative 
proposals, describe those it considered and 
explain its rejection of any which, if adopted, 
would have been substantially less burdensome 
on the specified entities. Evidence that such an 
alternative would not have accomplished the 
stated objectives of the applicable statutes would 
sufficiently justify the rejection of the alternative. 


Moreover, in International Internship 
Programs v. Napolitano, 853 F. Supp. 2d 86 
(D.D.C. 2012), the court addressed the issue of 
agency decisions that were not “rules” under 
the RFA and found that in such an instance 
there Is no claim for relief under the RFA. In 
addition, the court determined that an agency 
is not required to conduct a periodic small 
entity impact analysis pursuant to 5 USC §6 1 0 
if the agency certified under §605(b) that the 
regulation would not have a significant eco- 
nomic impact on a substantial number of small 
entities. 


7 For more detail, see Table A.2 in Appendix A. 
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Chart 2.1 Number of Specific Comments in 
Advocacy Comment Letters, FY 2012 




m Improper certification 


s Inadequate/mlssing IRFA 
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entity impacts 
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•"Other" comments include a variety of concerns; for example, that the rule will have a negative 

impact or a signiftcant economic impact on a substantial number of small entities, that further research or discussion 

was needed, that industry representatives provided specific comments, that small entity burdens should be re-evaluated. 
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Chart 2.2 Advocacy Comments: Major Reasons 
IRFAs Were Inadequate, FY 2012 (percent) 
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Table 2.1 Regulatory Comment Letters Filed by 
the Office of Advocacy, FY 2012 


Date Agency Title 


10/3/2011 DOT Comments on FAA’s Draft Standard Operating 76 Fed. Reg. 54528 

Procedures (SOP) of the Aircraft Certification 
Service (AIR) Process for the Sequencing of 
Certification and Validations Projects. 

10/5/201 1 EPA Comments on EPA’s Integrated Risk Informa- n/a 

tion System Program and the Toxicological Re- 
view of Hexavalent Chromium. 

10/7/2011 DOE Energy Conservation Program: Energy Conser- 76 Fed. Reg. 43941 

vation Standards for Direct Heating Equipment. 

10/11/2011 FWS Designation of Revised Critical Habitat for 76 Fed, Reg. 50542 

Southwestern Willow Flycatcher. 

1 0/20/20 1 1 EPA Proposed Revisions to the Definition of Solid 76 Fed. Reg. 44094 

Waste. 

10/25/2011 SEC Conflict Minerals, File Number S7-40-10. 75 Fed. Reg. 80948 

11/22/2011 HHS Comments on the Department of Health and 76 Fed. Reg. 210 
Human Services, National Toxicology Pro- 
gram’s Report on Carcinogens. 

12/1/2011 DHS Comments on the Department of Homeland Se- 76 Fed. Reg. 46908 

curity’s Proposed Ammonium Nitrate Security 
Program Rule. 

12/6/201 1 USDA Traceability for Livestock Moving Interstate. 76 Fed. Reg. 50082 

1/21/2012 EOP Impact of Reverse Auctions on Small Busi- n/a 

nesses. 

2/21/2012 EPA Non-hazardous Secondary Materials that are 76 Fed. Reg. 80452 

Solid Waste. 

3/12/2012 DOL Application of the Fair Labor Standards Act to 76 Fed. Reg. 81190 

Domestic Service, Notice of Proposed Rule- 
making. 


Where 

Published 
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Date Aucncv 


Comments on EPA’s Proposed Rule, National 
Emission Standards for Hazardous Air Pollut- 
ant Emissions: H^d and Decorative Chromium 
Electroplating and Chromium Anodizing Tanks; 
and Steel Pickling-HCl Process Facilities and 
Hydrochloric Acid Regeneration Plans. 


77 Fed. Reg. 6628 


3/14/2012 EPA EPA’s Integrated Risk Information System’s n/a 

Toxicological Review of Hexavalent 
Chromium. 


3/27/2012 ACUS Comments on Small Business Perspective on n/a 

the Paperwork Reduction Act. 

4/2/2012 DOJ Delaying the Compliance Date for Certain Re- 77 Fed. Reg. 16196 
quirements of the Regulations Implementing 
Titles I! and III of the Americans with Disabili- 
ties Act. 


5/1/2012 ACUS Comments on the Review of Regulatory Analy- n/a 

sis Requirements and the April 24 Draft 
Recommendations. 


5/22/2012 FCC Comments on Proposed Mobile Device Interop- 75 Fed. Reg. 9210 

erability in the Lower 700 MHz bands. 

6/1/2012 0MB Comments on Request for Information on Fed- 77 Fed. Reg. 19357 

eral Participation in the Development and Use 
of Voluntary Consensus Standards and in Con- 
formity Assessment Activities. 

6/1/2012 NARA Comments on Petition for Rulemaking on 77 Fed. Reg. 11414 

‘’Incorporation by Reference” and “Reasonably 
Available.” 


6/28/2012 NOAA Comments on Proposed Sea Turtle Conserve- 77 Fed. Reg. 2741 1 

tion Rule Imposing New Shrimp Trawling Re- 
quirements. 

7/5/2012 FWS Endangered and Threatened Wildlife and Plants; 77 Fed. Reg. 32483 

Revised Critical Habitat for the Northern Spot- 
ted Owl; Proposed Rule and Availability of 
Supplementary Documents. 
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Date 

.Agency 

litle 

where 

Published 

7/9/2012 

CFPB 

Reopening of Comment Period and Request for 
Comment on Truth in Lending (Regulation Z). 

77 Fed. Reg. 33 120 

7/16/2012 

SBA 

Comments on Proposed Small Business Innova- 
tion Size Regulations. 

77 Fed. Reg. 28510 

7/24/2012 

[RS 

Notice 2012-40, Potential Modification of Use 

It or Lose It Rule. 

n/a 

8/30/2012 

CFPB 

Integrated Mortgage Disclosures under the Real 
Estate Settlement Procedures Act (Regulation 

X) and the Truth in Lending Act (Regulation Z). 

77 Fed Reg. 51116 

9/10/2012 

BLM 

Oil and Gas; Well Stimulation, Including Hy- 
draulic Fracturing on Federal Indian Lands. 

77 Fed Reg. 27691 

9/17/2012 

State 

Small Business Innovation Research. 

n/a 


n/a= not applicable. 

See Appendix G for definitions of agency abbreviations. 
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Table 2.2 Regulatory Cost Savings, FY 2012 


Agency 


Subject Description 


Cost Savings/ 
Impact Measures 


DOL 


H~2B Wage Methodology Rule, 75 Fed. Reg. 61578. In 
October 2010, the Department of Labor published a pro- 
posed rule increasing wage rates for employees working 
under H-2B visas. The wage rates were to take effect in 
March 2011. DOL extended the effective date to Novem- 
ber 30, 2011, citing small business concerns and Advo- 
cacy’s comment letters. This resulted in savings for small 
businesses. In FY 2012, congressional action delayed the 
implementation of this rule twice, resulting in total cost 
savings of more than $1.1 billion. First, President Obama 
signed appropriations bills in November and December 
201 1 that included language prohibiting any FY 2012 
federal funding to enforce the H-2B wage rule until Oc- 
tober 1, 2012. In addition, on September 28, 2012, the 
President signed into law H.J. Res. 1 1 7, which provides 
fiscal year 2013 appropriations for continuing projects 
and activities of the federal government through Wednes- 
day, March 27, 2013. Under Sec. lOlfa) of H.J, Res, 117, 
the DOL lacks the appropriated funds to implement the 
H-2B rule increasing the wage rates. 


The first delayed im- 
plementation resulted 
in $703 million in 
one-time cost savings 
for small businesses. 

The second de- 
layed implementation 
from H.J. Res. ! 17 
resulted in a one-time 
cost savings to small 
businesses of$406.75 
million. 

In total, small busi- 
ness saved one-time 
costs of $1.10975 bil- 
lion as a result of the 
delays. 
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iject Description 


Cost Savings/ 
Impact Measures 


DOT 


2010-2011 Hours of Service Rule RIN 2I26-AB26. On 
Tuesday, December 27, 20 1 1 , the Federal Motor Car- 
rier Safety Administration (FMCSA) finalized its Hours 
of Service (HOS) for Drivers rule. The proposed rule, 
which was published on December 29, 2010, would 
have reduced the daily maximum driving limit, reduced 
the maximum on-duty time limit, instituted mandatory 
breaks, and altered the current 34-hour restart provision. 
Following publication of the proposed rule. Advocacy 
hosted a small business roundtable (attended by the 
FMCSA Administrator and staff) on February 9. 201 1, 
to discuss the proposed rule and obtain small business 
input. Advocacy also anended FMCSA’s public listening 
session on the proposed rule on February 1 7, 20 1 1 , and 
filed public comments on February 25, 2011. Advocacy’s 
comments reflected the concerns of small business rep- 
resentatives in the trucking industry. Advocacy’s com- 
ments recommended that FMCSA consider retaining its 
current regulations, assess potential unintended effects, 
and consider other costs and operational impacts before 
proceeding. The final rule made several changes from the 
proposed rule; most notably, it left the existing I l-hour 
daily driving hours limit in place, left the existing 14- 
hour daily duty hours in place, and reduced the limita- 
tions on the 34-hour restart period. 


The changes to the 
final rule resulted in 
annual cost savings 
for small businesses of 
$815 million. 


EPA 


2012 Construction General Permit (Finai Rule) 77 FR 
12866 (Feb, 29, 2012). In February 2012, the Environ- 
mental Protection Agency published the Construction 
General Permit (Final Rule), which requires all construc- 
tion activities disturbing more than one acre to install 
special controls and measures to limit the amount of ero- 
sion that goes into U.S. waters as a result of storm water 
runoff. Advocacy worked closely with EPA and industry 
on revising the required controls to be less costly and 
more cost-effective during interagency review of the 
draft final rule. 


The revisions made to 
the requirements cre- 
ated cost savings to 
small entities amount- 
ing to $150 million 
in the first year and 
annually. 
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Subject Description 


Cost Savings' 
Impact Measures 


EPA 


National Emission Standards for Hazardous Air 
Pollutants for Reciprocating Internal Combustion 
Engines (June 2012), In June 20 1 2, the Environ- 
mental Protection Agency published a proposal to 
revise the current air pollution requirements for ex- 
isting stationary reciprocating internal combustion 
engines (RICE), which include diesel-fuel/compres- 
sion ignition (Cl) engines and gas-ftred/spark igni- 
tion (SI) engines. Advocacy had earlier proposed 
that existing SI and Cl engines in areas remote 
from human activity not be subject to emissions 
standards, catalyst retrofits, and testing require- 
ments. Instead, Advocacy suggested that EPA adopt 
management practices that would include periodic 
inspection and replacement of maintenance items, 
such as engine oil and filter, spark plugs, hoses, and 
belts. The June proposal adopted Advocacy’s sug- 
gestion for SI engines in remote areas. An engine 
would generally be considered to be in a sparsely 
populated area if there are five or fewer buildings 
intended for human occupancy within 0.25 mile 
distance of the engine. Under the current rule, the 
capital and annual costs for four-stroke SI engines 
above 500 HP are estimated by EPA at $3 1 0 million 
and $ 1 50 million, respectively. Under the new pro- 
posal. the capital and annual costs are estimated at 
$30 million and $12 million respectively. 


The cost savings from 
the new proposal for 
modifying the rule for 
SI engines are esti- 
mated at $138 million 
annually. 


16 


Report on the Regulatory Flexibility Act, FY 2012 



53 


Agenc)' 


Subject Description 


Cost Savings; 
Impact Measures 


SBA 


Small Business Size Standards: Professional, Scien- 
tific and Technical Services. On February 10, 20 i 2, the 
Small Business Administration (SBA) published the 
final regulation concerning its periodic review of size 
standards. ForNAlCS code 54 (Professional, Scientific, 
and Technical Services), the SBA size standard threshold 
pre-proposal was at $4.5 million. SBA proposed Increas- 
ing it to $19 million. Based on SBA’s own assessment, it 
received about 1,200 comments addressing the proposed 
changes. Advocacy, in meetings with industry and trade 
groups, proposed an alternative size standard threshold 
between $5 million and $14 million. In the final regula- 
tion, SBA decided to set the size standard threshold for 
NAICS code 54 at $7 million. 


For codes 541310 (Ar- 
chitectural Services), 
541330 (Engineering 
Services), and 541370 
(Surveying and Map- 
ping), annual small 
business cost savings 
totaled $134.5 million. 


DOJ 


Amendment of Americans with Disabilities Act 
Title III Regulations. On September 15, 2010, the 
Department of Justice published a final rule that 
amends the agency’s regulations implementing Title 
III of the Americans with Disabilities Act (ADA). 
Requirements for swimming pools, wading pools, 
and spas were to be implemented on March 1 5, 

20 1 2. On January 3 1 , 20 1 2, DOJ rel eased guidance 
on these pool requirements, in particular, pool lift 
rules. Small businesses contacted Advocacy and 
DOJ regarding this guidance document, seeking an 
extension of the compliance dale due to this new 
guidance document. On March 15, 2012, DOJ ex- 
tended the compliance date by 60 days and sought 
public comment. Advocacy submitted a comment 
letter recommending a further extension of the com- 
pliance date. DOJ extended the compliance date to 
March 15,2013. 


The extension of the 
compliance date leads 
to $99.6 million in 
one-time cost savings 
for small businesses. 


vSee Appendix 0 for definitioas of agency abbreviations. 
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Table 2.3 Summary of Cost Savings, FY 2012 
(dollars)* 


Rule / Inlorvcntion 

I'irst-ycar 

Costs 

Anniiai Costs 

H-2B Wage Rule (DOL)^ 

705,779,726 


2010-201! Hours of Service Rule (DOT)^ 

815,000,000 

815,000,000 

20 1 2 Construction General Permit (EPA)^ 

150,000,000 

150,000,000 

National Emissions Standards for Hazardous Air 
Pollutants for Reciprocating Internal Combustion 
Engines (EPA)* 

138,000,000 

138,000,000 

Small Business Size Standards,: Professional, 

Scientific, and Technical Services (SBA)* 

134,457,859 

134,457,859 

H-2B Wage Rule (DOL)’ 

406,750,000 


Amendment of Americans with Disabilities Act Title 

II and Title Hi Regulations (DOJ)* 

99,658,231 


TOTAL 

2,449,645,816 

1,237,457,859 


1. The Olfice of Advocacy generally bases its cost savings estimates on agency estimates. Cost savings tor a given 
rule are captured in the hscal year in which the agency agrees to changes in the rule as a result of Advocacy's inter' 
veniion. Where possible, cost savings are limited to those attributable to small business. These are best estimates. 
First'year cost savings consist of cither capita! or annual costs that would be incurred in the rule’s first year of 
impiementaiioiv Recurring annual cost savings are li.s(ed where applicable. 

2. Source; Advocacy calculations based on DOL Regulatory Impact Analysis (Rf A). 

3. Source; Exhibit 8-2 Final DOT RIA. 

4. Source; 77 FR 12866 (February 29, 2012). 

5. Source; F.PARIA. pp. 4-10. www.epa4iov/tta/atw/rke/riccpg.btmI. 

6. Source: Industry analysis and FPDS data pull on 10/03/2012. 

7. Source; DOL analysis. 

8. Source: DOJ Small Business Impact Analysis. 
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Advocacy Review of Agency RFA 
Compliance in Fiscal Year 2012 


The following section provides an overview of 
RFA and Executive Order 13272 compliance 
by the agencies, as well as reports on individual 
agencies’ compliance for fiscal year 2012. 

Regulatory Agendas 

Section 602 of the RFA requires that in April 
and October each agency publish a regulatory 
flexibility agenda in the Federal Register. This 
agenda must provide specific information about 
the subject of any rule which the agency antici- 
pates proposing, if that regulation is likely to 
have a significant economic impact on a substan- 
tial number of small entities. Section 602 requires 
the agencies to provide these agendas to the 
Chief Counsel for Advocacy for comment. It also 
requires the agencies to provide the agendas di- 
rectly to small businesses or their representatives 
through publications “likely to be obtained” by 
small businesses, and to solicit comment on the 
agendas from small entities who will be subject to 
the listed regulations. These regulatoiy agendas 
are useful for putting small entities on notice of 
forthcoming regulations, and they are often the 
subject of discussion at Advocacy roundtables. 

In FY 2012, regulatory flexibility agendas 
were published In the Federal Register on Febru- 
ary 13, 2012. Agendas were provided to Advo- 
cacy on that date. 

The SBREFA Panel 
Process 

Section 609 of the RFA requires a “covered agen- 
cy” to convene a small business advocacy review 
(SBAR or SBREFA) panel whenever a draft 
regulation is anticipated to have a significant eco- 
nomic impact on a substantial number of small 
entities. With the passage of the Dodd-Frank Act 


in 2010, the Consumer Financial Protection Bu- 
reau joined the Occupational Safety and Health 
Administration and the Environmental Protection 
Agency as the only covered agencies in the fed- 
eral government. Since 1996, Advocacy has par- 
ticipated in 55 SBREFA panels, which are com- 
posed of representatives of the covered agency. 
Advocacy, and OMB’s Office of Information and 
Regulatory Affairs. In FY 2012, the CFPB con- 
ducted three panels, EPA Initiated one new panel, 
and OSHA conducted no SBREFA panels. Panels 
to date are listed in Appendix Table A.3. 

Retrospective Review of 
Existing Regulations 

RFA Section 610 requires federal agencies to 
examine existing rules for regulatory burden on 
small entities. The purpose of the review, which 
must be performed within 10 years for final rules 
that have a significant economic impact on a sub- 
stantial number of small entities, is '1o determine 
whether such rules should be continued without 
change, or should be amended or rescinded, con- 
sistent with the staled objectives of applicable 
statutes, to minimize any significant economic 
impact of the rules upon a substantial number of 
such small entities.”* Agencies report planned 
section 610 reviews in the fall semiannual Uni- 
fied Agenda of Regulatory and Deregulatory 
Actions.’ As noted earlier, President Obama has 
endorsed a broader review of existing regulations 
to make regulations more effective and less bur- 
densome. Executive Order 13563, signed January 
18, 201 1, instructed agencies to develop a plan for 


8 5 U.S.C. 610(a). 

9 The Unified Agenda is available online at www. 
regiiiro.gov. Section 610 reviews can be found using 
the ’Advanced Search’ feature. 
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periodic retrospective review of all existing regu- 
lations and E.O. 13579, signed July 1 1,2011, said 
that independent agencies should also promote 
the goals outlined in E.O. 13563.’® OMB issu^ a 
series of memoranda implementing this require- 
ment." In response, agencies developed plans, 
some with the benefit of significant public input, 
and published these plans online.’^ The White 
House has posted the plans and agency updates 
online.’^ 

The Office of Advocacy provided comments 
through OMB on agency plans and will monitor 
agency compliance with their plans, including 
the continuation of periodic reviews beyond this 
initial implementation period. Advocacy also 
welcomes input from small entities to help iden- 
tify future regulatory candid^es for retrospective 
review. 

RFA Compliance by 
Agency and Issue 

Department of Agriculture, 
Animal and Plant Health 
Inspection Service 

Issue: Identification and Documentation of 
the Traceability of Livestock IVIoving Inter- 
state. On August 11, 20U, the Animal and Plant 
Health Inspection Service (APHIS) proposed to 
establish national official identification and docu- 


10 See Appendices D and B. 

1 1 M-ll-iO, Executive Order 13563, •‘Improving 
Regulation and Regulatory Review" (Pebruary 2 , 

20 1 1 ), M-1 1- 1 9, "Retrospective Analysis of Existing 
Significant Regulations" (April 25. 2011), and M-l I- 
25, Final Plans for Retrospective Analysis of Existing 
Rules (June 14.2011). 

12 For example, EPA posted its plan at bnp://www.epa. 
gov/improvingrcgulations/ DOT posted information 
on its regulatory portal, http://regs.dol.gov/retro- 
spectivcreview.htm. 

13 http://www.whitehouse.gov/21s(centurygov/ 
actions/21st-century-regulatory-system. 


mentation requirements for the traceability of 
livestock moving interstate. Under the proposed 
rule, livestock, such as cattle and poultry, that 
are moved in interstate transit are required to be 
officially identified with a tag and accompanied 
by an interstate certificate of veterinary inspec- 
tion or other documentation. Small businesses 
were concerned that APHIS had concluded that 
the rule would not have a significant economic 
effect on a substantial number of small busi- 
nesses. Small businesses were particularly con- 
cerned that the agency did not consider the costs 
associated with the time, labor, and equipment 
needed to comply. Advocacy wrote a public 
comment letter encouraging APHIS to conduct 
more outreach to the cattle community and 
publish an initial regulatory fiexibiiity analysis 
for this rule that includes estimates of the time, 
labor, and equipment costs that small cattle op- 
erations will incur from having to tag all cattle. 
A final rule has not yet been proposed. 

Department of the Interior, 
Bureau of Land Management 

Issue: Managing Flowback Water from Hydrau- 
lic Fracturing Operations. On May II, 2012, the 
Bureau of Land Management (BLM) proposed a 
rule requiring detailed plans for managing How- 
back water from hydraulic fracturing operations, 
public disclosure of chemicals used in hydraulic 
fracturing operations, and confirmation that 
wells used in fracturing meet certain construc- 
tion standards including requiring cement 
bond logs on surface casings. Several small 
businesses indicated that BLM's assumptions 
regarding the processes of well stimulation and 
hydraulic fracturing underestimate the costs that 
will be incurred by businesses under this rule. 
Advocacy published a comment letter encourag- 
ing BLM to consider less costly and less pre- 
scriptive alternatives to the proposed rule and to 
publish a revised economic analysis and IRFA. 
A final rule has not yet been proposed. 
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Department of the Interior, 
Fish and Wildlife Service 

Issue: Designation of Critical Habitat for the 
Northern Spotted Owl (NSO). In February 
20! 2, the Fish and Wildlife Service (FWS) pro- 
posed a revised critical habitat designation for 
the NSO on more than 13 million acres in Cali- 
fornia, Oregon, and Washington, including more 
than 1 million acres of private land. On June t, 
2012, FWS released an economic analysis on the 
NSO critical habitat designation. FWS has certi- 
fied that the proposed critical habitat designation 
will not have a significant economic impact on a 
substantia! number of small entities. Small busi- 
nesses contacted Advocacy, citing concern that 
FWS’s certification undercounts the number of 
small businesses affected by the rule and under- 
estimates the economic impact of this rule on 
small business. In a public comment letter. Ad- 
vocacy encouraged FWS to reevaluate the eco- 
nomic impacts of its critical habitat designation 
on small businesses, so that the agency can better 
analyze regulatory alternatives that minimize the 
impact of this rulemaking. FWS has not finalized 
the rulemaking. 

Department of Justice 

Issue: Americans with Disabilities Act Regu- 
lations on Pubiic Pools and Spas. In Sep- 
tember 2010, the Department of Justice (DOJ) 
published a final rule that amends the agency’s 
regulations implementing Title 11! of the Ameri- 
cans with Disabilities Act (ADA). Title III sets 
standards for making buildings accessible for 
people with disabilities and requires existing 
facilities to remove barriers that conflict with 
these standards when such modifications are 
“readily achievable.” The provisions regarding 
accessible entry and exit to existing swimming 
pools, wading pools, and spas were to be imple- 
mented on March 1 5, 20 1 2. 

On January 3 1 , 20 1 2, DOJ released guid- 
ance on these pool requirements. Small busi- 
nesses contacted Advocacy and DOJ regarding 


this guidance document, seeking an extension of 
the compliance date. On March 15, 2012, DOJ 
extended the compliance date by 60 days and 
sought public comment on further extensions. 
Advocacy submitted a public comment letter rec- 
ommending an extension of the compliance date. 
DOJ extended the compliance date to March 
15, 2013. The extension of the compliance date 
led to $99.6 million in one-time cost savings for 
small businesses. 

Department of Labor 

Issue: H-2B Visa Wage Rule. In October 2010, 
the Department of Labor (DOL) released a pro- 
posed rule that changed the methodology for 
calculating the wages of H-2B visa workers, in- 
creasing these wages by $ 1 .23 to $9.72 per hour. 
The H-2B visa program provides employers fac- 
ing a shortage of seasonal workers a legal meth- 
od to temporarily hire nonagricultural foreign 
workers. Some of the top industries that utilize 
the H-2B program are landscaping, lodging, con- 
struction, restaurants, and seafood processing. 

Advocacy has consistently worked with 
small businesses on the H-2B wage rule, holding 
two roundtables and writing five public com- 
ment letters to DOL citing the negative Impact 
the wage Increase will have on small businesses. 
Based on Advocacy’s Involvement in this issue, 
DOL has provided multiple extensions of the 
effective date of this rule, postponing its imple- 
mentation date until November 30, 2011. In FY 

2012, congressional action delayed the imple- 
mentation of this rule twice. In November and 
December 2011, President Obama signed two 
appropriations bills that included language pro- 
hibiting any FY 2012 federal funding to enforce 
the H-2B wage rule until October 1. 2012. In 
September 2012, President Obama signed anoth- 
er appropriations bill that included language pro- 
hibiting funding of the H-2B rule until March 27, 

2013. These delays in implementation resulted in 
one-time cost savings to small businesses of over 
$1.1 billion. 
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Issue: Fair Labor Standards Act (FLSA) Ap- 
plication to Domestic Service. In December 
20n, the Department of Labor released a pro- 
posed rule that would require some companion 
care workers, such as those hired by staffing 
agencies, to be paid minimum wages and over- 
time under the FLSA. Companion care workers 
are nonmedical aides who provide in-home assis- 
tance to the elderly and infirm; these workers are 
currently exempt from FLSA requirements. The 
proposed rule would limit the companion care 
exemption to those employed by the family or 
household using those services. Advocacy held a 
small business roundtable in which small staffing 
agencies expressed concern that the overtime pay 
requirements will add significant burdens and 
costs, particularly for overnight shifts and live-in 
workers. In a public comment letter. Advocacy 
recommended that DOL publish a supplemental 
initial regulatory flexibility analysis to 

reevaluate the impact of this rule on small busi- 
ness, and consider regulatory alternatives to this 
rulemaking that would accomplish the agency's 
goals without harming small businesses. DOL 
has not finalized this rulemaking. 

Issue: .Application of the Longshore and Har- 
bor Workers Compensation Act. The American 
Recovery and Reinvestment Act of 2CM)9 (ARRA) 
contained amendments to the Longshore and 
Harbor Workers Compensation Act(LHWCA). a 
federal program that requires employment injury 
protection for workers injured on the navigable 
waters of the United States or adjoining areas. 

The ARRA exempted alt entitles conducting re- 
pair and dismantling of recreational vessels from 
LHWCA insurance, provided that their work- 
ers are subject to coverage under a state work- 
ers' compensation law (which is significantly 
less expensive). Before this change, the statute 
exempted only vessels under 65 feet In length. 
Small businesses and members of Congress con- 
tacted Advocacy citing concerns that IX)L’s 2011 
regulations implementing the ARRA actually 
increased the number of manufacturers, buildei^, 
and repair shops required to buy federal Insurance 


because it created a more restrictive definition of 
“recreational vessel.” Small businesses were also 
concerned with another provision that set confus- 
ing parameters for when an employee doing both 
recreational and commercial repair work would 
be required to obtain LHWCA coverage. In De- 
cember 2011, DOL released a final rule that ad- 
opted regulatory alternatives suggested by Advo- 
cacy and small business groups, which minimize 
the economic impact of this rulemaking. This rule 
resulted in small business cost savings that were 
unquantifiable. 

Issue: IVondisplacement of Qualified Workers 
under Service Contracts. In March 20 1 0, DOL 
released a proposed rule that implements Execu- 
tive Order 13495, which states that the federal 
government’s procurement interests In economy 
and eflficiency are served when a winning con- 
tractor and subcontractor (successor contrac- 
tors) to a federal service contract hire the losing 
contractor’s (predecessor contractor) employees. 
This rule requires that any federal service con- 
tract and contract solicitations over $100,000 in- 
clude a clause that requires successors and their 
subcontractors to offer qualified employees of 
the predecessor contractor a right of first refusal 
of employment. 

Small business stakeholders expressed 
concern that there may be problems with imple- 
menting this executive order that may add to 
the compliance costs and regulatory burdens for 
small contractors. In particular, small contractors 
were concerned that the deadlines outlined in the 
proposal may have a negative impact on a suc- 
cessor contractor’s ability to perform a follow-on 
contract. 

Based on an Advocacy public comment let- 
ter, DOL adopted flexibilities in these deadlines. 
DOL also clarified the interaction of this rule 
with current federal requirements, such ^ those 
under SBA’s HUBZone program and the Depart- 
ment of Homeland Security’s Employment Eligi- 
bility Verification (E-Verify) Program. This rule 
resulted in small business cost savings that were 
unquantifiable. 
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Department of the Treasury, 
Internal Revenue Service 

Issue: Potential Modification of Use It or Lose 
It Rule. On May 30, 2012, the Internal Revenue 
Service (TRS) issued Notice 201 2-40 to provide 
guidance for health flexible spending accounts 
(health FSAs). Among other things, the IRS no- 
tice requests comments on the potential modifi- 
cation or elimination of the “use it or lose it rule” 
for health FSAs. The use it or lose it rule prohib- 
its any contribution or benefit under an FSA from 
being used in a subsequent plan year or period of 
coverage. Thus, under this rule, unused amounts 
in the health FSA are forfeited at the end of the 
plan year. The IRS notice observed that, under 
changes in tax law pursuant to the Patient Protec- 
tion and Affordable Care Act of 2010, the use it 
or lose it rule may no longer be necessary. 

On July 24, 20 1 2, Advocacy submitted a 
public comment letter commending the IRS for 
issuing Notice 2012-40 and considering elimi- 
nating a rule that burdens small business. Advo- 
cacy’s comment letter recommended that the IRS 
revoke the use it or lose it rule. Instead of requir- 
ing the forfeit of unused amounts In a health FSA 
at the end of a plan year, Advocacy suggested 
that the IRS should permit an employer to give 
plan participants the choice of receiving the 
unused taxable cash or making a tax-deferred 
contribution to the employer’s Internal Revenue 
Code section 40i(k), section 403(b), or section 
457(b) plan. 

Consumer Financial 
Protection Bureau 

Issue: Qualified Residential Mortgages. On 
July 9, 2012, the Office of Advocacy submit- 
ted a public comment letter to the Consumer 
Financial Protection Bureau (CFPB) on the re- 
opening of the comment period on Regulation Z; 
Docket No.CFPB-20 12-0022 Truth in Lending 
as It pertains to qualified residential mortgages 
(QRM). This matter was originally proposed by 


the Board of Governors of the Federal Reserve 
on May It, 201 1. The proposed rule addressed 
the new ability-to-repay requirements that will 
apply to consumer credit transactions secured by 
a dwelling. It also addressed the definition of a 
qualified mortgage (QM). In the QM proposal, 
the Federal Reserve set forth two alternatives: 
Alternative 1 would provide for a legal safe har- 
bor from the ability to repay requirements; Alter- 
native 2 would provide a rebuttable presumption 
of compliance. Small banks expressed concerns 
about the definition of QM. Advocacy asserted 
that community banks would no longer originate 
mortgage loans if the rules provided only a re- 
buttable presumption of compliance. A safe har- 
bor, on the other hand, would allow small lenders 
to operate within known boundaries and allow 
consumers to obtain affordable loans. Advocacy 
encouraged the CFPB to give full consideration 
to the comments from smalt banks. 

In addition, the CFPB requested comment 
on new data that the CFPB received from the 
Federal Housing Finance Agency. The CFPB 
proposed to use the data to analyze whether a 
lender complied with the ability-to-repay re- 
quirements. The CFPB asserted that loan perfor- 
mance, as measured by the delinquency rate, was 
an appropriate metric to evaluate whether a con- 
sumer had the ability to repay those loans at the 
time the loan was made. Advocacy questioned 
that assertion because a consumer’s circumstanc- 
es may have changed after a loan was made. 

Issue: Integrated Mortgage Disclosures under 
the Real Estate Settlement Procedures Act 
(Regulation X) and the Truth in Lending Act 
(Regulation Z) (RESPAyTILA). On August 30, 
2012, the Office of Advocacy submitted a public 
comment letter to the CFPB on the proposed rule 
on Integrated Mortgage Disclosures under the 
Real Estate Settlement Procedures Act (Regula- 
tion X) and the Truth in Lending Act (Regulation 
Z) (RESPA/TILA). The comment focused on 
the proposed amendment to 12 CFR § 1026.4, 
which revises the test for determining the finance 
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charge for residential mortgage loans. The pro- 
posed amendments to section 1026.4 replace the 
current “some fees in, some fees out” approach 
to the finance charge with a simpler, more in- 
clusive test based on the general definition of 
finance charge in TILA section 106(a). Under 
proposed section 1026.4, the current exclusions 
from the finance charge would be largely elimi- 
nated for closed-end transactions secured by real 
property or a dwelling. Advocacy expressed con- 
cern that the proposed revisions could result in 
small community banks exiting the marketplace, 
leading to less competition and higher prices for 
consumers. This rule was the subject of a Small 
Business Regulatory Enforcement Fairness Act 
panel that convened on February 21, 2012. In 
light of the information that the CFPB gleaned 
from the small banking industry representatives. 
Advocacy suggested that the CFPB consider al- 
ternatives to these proposed changes. 

Advocacy also expressed concerns about 
the lack of adequate notice because small enti- 
ties that relied solely on the Federal Register for 
their information had less than 10 business days 
to submit comments. As a result, the comment 
deadline was extended to November 6, 2012, to 
coincide with the remainder of the proposal. 

Environmental Protection 
Agency 

Issue: Proposed Revisions to the Definition of 
Solid Waste (Recycling) Final Rule. On Octo- 
ber 20, 2011, Advocacy submitted a public com- 
ment letter on the proposed revisions to the 2008 
final rule regarding the Environmental Protection 
Agency’s (EPA) Revisions to the Definition of 
Solid Waste (DSW). The 2008 final rule excludes 
certain secondary materials from regulation as 
hazardous under three very specific circum- 
stances, including when materials are transferred 
to another company for recycling under specific 
conditions. These regulatory alternatives signifi- 
cantly reduced small business costs. EPA essen- 


tially proposed to eliminate the exclusion for the 
so-called transfer-based exclusion, and to make 
significant modifications to the legitimate recy- 
cling requirements. 

Advocacy submitted a public comment let- 
ter stating that EPA should allow implementation 
of the 2008 final rule with some small revisions. 
The 2008 DSW final rule was crafted from 16 
years of compromise and litigation between 
industry stakeholders, environmental organiza- 
tions, and EPA. Advocacy urged EPA to retain 
the 2008 final rule provisions, particularly those 
related to the transfer-based exclusion and the 
requirements for legitimate recycling. 

EPA conducted an extensive risk analysis 
of the 2008 rule prior to the final rule being 
promulgated, and concluded that there would 
be no net risks to future environmental and hu- 
man health and safety from the rule. Advocacy 
believes that the 2008 rule will yield substantial 
economic savings to tens of thousands of small 
business generators, well in excess of EPA’s cur- 
rent estimate, while still meeting the statutory 
goals of protecting human health and the envi- 
ronment and promoting recycling, EPA has not 
yet issued a new revised rule. 

Issue: Proposed Revisions to Nonhazardous 
Secondary Materials that are Solid Waste 
(NHSM). On February 21, 2012, Advocacy sub- 
mitted a public comment letter on the proposed 
revisions to the final rule regarding nonhazard- 
ous materials that are solid waste when used as 
fuels. The rule was promulgated on March 2 1 , 
2011. Nonhazardous secondary materials are 
materials that are left over after an industrial or 
other process. In many cases, these materials are 
burned in boilers as fuel. This use of secondary 
materials in boilers is a form of recycling that 
avoids the expense of sending these second- 
ary materials to a landfill, paying for substitute 
fuel, and contributing to the release of additional 
greenhouse gases. If the material is determined to 
be a “nonwaste,” then the burning of the material 
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is regulated under the industrial boilers rule. If 
the material is determined to be a “solid waste,” 
then the boiler is regulated as a commercial in- 
dustrial solid waste incinerator (CISWI), which 
is regulated under a separate, more stringent air 
pollution standard, generally making it impracti- 
cable for combustion. 

EPA's failure to designate certain fuels as 
nonwastes would require disruption of manufac- 
turing processes at many sites, including cement 
kilns, steel mills, paper mills, and other manu- 
facturing plants. Advocacy asked EPAto make 
the nonwaste designation for ( 1 ) off-specification 
used oil, (2) pulp and paper processing residuals, 
(3) scrap tires in stockpiles, (4) animat manure, 
(5) treated wood, and (6) pulp and paper sludges. 
Advocacy did not see a clear difference between 
these wastes and the nonwaste secondary materi- 
als proposed by ERA. EPA has not yet issued a 
new final rule. 

Issue: National Emissions Standards for Haz- 
ardous Air Pollutant Emissions: Hard and 
Decorative Chromium Electroplating and 
Chromium Anodizing Tanks. On March 12, 
2012, Advocacy submitted a public comment let- 
ter to the EPA on the supplemental notice of pro- 
posed rulemaking. National Emissions Standards 
for Hazardous Air PoilutanC Emissions: Hard and 
Decorative Chromium Electroplating and Chro- 
mium Anodizing Tanks. EPA’s notice presented a 
new technology and a new residual risk analysis 
that would result In stricter emissions limits for 
hexavalent chromium. Although EPA had certi- 
fied that the proposed action would not have a 
significant economic impact on a substantial 
number of small entities, Advocacy was con- 
cerned that the certification lacked a sufficient 
factual basis. Also, EPA had not demonstrated 
that the proposed requirements were technically 
feasible because of a lack of data on the use of 
alternatives to perfluorooctyl sulfonates (PFOS) 
fiime suppressants. At Advocacy’s request, EPA 
collected further data from small businesses and 
included studies on the effectiveness, availability 


and cost of non-PFOS fume suppressants. EPA 
signed the final rule on September 19, 2012. 

Issue: SBREFA Panels. In 2011, EPA convened 
two panels that were not completed. EPA has 
subsequently published proposed and/or final 
rules within the scope of these panels, after 
making the required certifications under section 
605(b). 

Greenhouse Gas Emissions from Electric 
Utilities. In January 2011, EPA signed a settle- 
ment agreement requiring EPA to propose green- 
house gas (GHG) emission standards for new 
and existing coal-fired electric utilities. '■* The 
Office of Advocacy filed public comments on the 
settlement agreement, raising concerns about the 
amount of time allowed for regulatory develop- 
ment. including SBREFA panels.'^ EPA con- 
vened a SBREFA panel in June 20 1 1 Advocacy 
objected in writing to the convening because 
EPA was, at that time, unprepared to discuss its 
regulatory approach or alternatives.” EPA met 
with small entity representatives In the context 
of the panel, but ceased work on the panel soon 
afterwards. No panel report has been prepared. 
EPA published a proposed rule for GHG emis- 
sion standards for new coal-fired electric utilities 
in April 2012, certifying that the rule would have 
no significant economic impact on a substantial 
number of small entities.'* EPA has not an- 


14 See htrp://www.cpa.gov/airquality/cps/setfiement. 
hlml. 

1 5 See http;//www.sba.gov/content/1etter-dated- 
011911'environmeiital-protection-agency. 

16 Although EPA lists its SBREFA panels on its public 
website (http://epa.gov/sbrera/sbar-paneis.html), 
the listing for “Greenhouse Gas Emissions from Elec- 
tric Utility Steam Generating Units” no longer appears 
on the site. 

17 See http://www.jba.gov/content/letter-dated- 
06132011-environmental-protection-agency. 

18 See http://yosemitc.epa.gov/opci/RuieGatc.nsf/ 
(LookupRIN)/2060-AQ91 for more information on 
the status of GHG emission standards for new coal- 
fired electric utilities. 
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nounced plans to propose GHG emission stan- 
dards for existing coal-fired electric utilities.*’ 
Emissions from Petroleum Refineries. In 
January 2011, EPA signed a settlement agree- 
ment requiring EPA to propose GHG emission 
standards for new and existing petroleum refiner- 
ies.^® In August 2011, EPA convened a SBREFA 
panel encomp^sing this and other emission 
standards under consideration, including a recon- 
sideration of New Source Performance Standards 
(NSPS) issued in 2008 and the NESHAP Risk 
and Technology Review required under Clean 
Air Act section 1 ! 2.^* Advocacy again objected 
in writing.^^ EPA met with small entity represen- 
tatives, but soon after ceased work on the panel. 
No panel report has been prepared. In September 
2012, EPA published a final rule resolving the 
reconsideration of the 2008 NSPS, certifying 
that the rule would have no significant economic 
impact on a substantial number of small enti- 
ties.^^ Also in September 2012, EPA submitted to 
0MB for review under Executive Order 12866 a 
draft proposed rule, which, by EPA’s description, 
would cover the remaining issues except GHG 
emission standards.-"* 

Federal Communications 
Commission 

Issue: Broadband Competition. On May 22, 

20 1 2, the Office of Advocacy submitted a com- 


19 See http://yosemUc.epa.gov/(»pei/RuleGate.asr/ 
(LookupRIN)/206(f-ARJJ for more information on 
the status ofGHG emission standards for existing 
coai-fired electric utilities. 

20 See http;//www.epa.gov/airr|uaIi(y/cp!i/settlement. 
htmi. 

21 See http://cpa.gov/sbrefa/refinery.hlnil. 

22 See http://www.sba.gov/content/leUer'dated- 
08(l420i]-environmentai-proteclion-agency. 

23 77 F.R. 56422 {September 12,2012) 

24 See hrtp://yosemite.epa.gov/apei/RaleG8te.iisf/ 
byRIN/206O-AQ75 


ment to the Federal Communications Com- 
mission (FCC) regarding several proceedings 
involving attempts to support competition in the 
broadband marketplace. The comments focused 
on (1) the Fee’s notice of proposed rulemaking 
promoting interoperability in the 700 MHz com- 
mercial spectrum, (2) the FCC’s ongoing special 
access proceeding, and (3) an industry petition 
for examination of the FCC’s rules regarding 
copper retirement. 

700 MHz Interoperability. Currently, there are 
two distinct sets of technical specifications for 
devices operating in the Lower 700 MHz spec- 
trum band, resulting in a lack of interoperability 
between devices operated by different service 
providers within the band. In 2009, an alliance 
consisting of four Lower 700 MHz A Block li- 
censees filed a petition for rulemaking requesting 
the FCC to require that all mobile devices for the 
700 MHz band be capable of operating over all 
frequencies in the band. In April 20 1 2, the FCC 
issued a notice of proposed rulemaking seeking 
to resolve whether a single, unified band class 
for devices in the Lower 700 MHz band would 
result in harmful interference with the operations 
of Lower 700 MHz B and C Block licensees, and 
whether such interference can be mitigated. In 
public comments to the FCC, Advocacy echoed 
concerns that the lack of 700 MHz interoper- 
ability is preventing full and productive use of 
valuable spectrum to deploy mobile broadband, 
particularly in rural areas. Advocacy urged 
the FCC to move forward with a final rule, if 
technologically feasible, that would provide for 
interoperability in the lower 700 MHz spectrum 
by requiring all lower 700 MHz licensees to pro- 
vide only devices that are capable of operating in 
Band Class 12. No final rule has been issued. 

Special Access. Special access services are the 
broadband “last mile” facilities through which 
applications travel to reach businesses and the 
cell towers that transmit these applications to 
wireless devices. These facilities are largely 
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owned by incumbent local exchange carriers (IL- 
ECs such as AT&T, Verizon, and CcnturyLink/ 
Qwest). Competitive carriers must lease access 
to these facilities in order to provide services 
to their customers. In recent years, competitive 
carriers have petitioned the FCC to reexamine 
its special access rules to ensure that the rates, 
terms, and conditions available to competitive 
carriers for special access are fair and reason- 
able. Advocacy provided public comments to the 
FCC about the importance of special access for 
ensuring a competitive broadband marketplace 
that offers small business consumers affordable, 
high-quality business broadband services, and 
encouraged the FCC to move forward in address- 
ing the concerns raised by competitive carriers. 
The FCC recently suspended its pricing flexibili- 
ty rules and will not be granting further instances 
of pricing flexibility until it has thoroughly re- 
viewed its special access rules. It has also initi- 
ated a long-awaited mandatory data request from 
carriers regarding special access rates that will 
inform the review of its rules. 

Legacy Copper Retirement In many cases, 
legacy copper wire infrastructure provides the 
only last mile facility connecting many busi- 
ness customer locations. FCC regulations grant 
competitive carriers the right to lease wholesale 
access to copper loops from ILECs so that they 
can offer Ethernet and DSL broadband services 
to business customers. When ILECs install new 
fiber connections, they often retire their legacy 
copper loops. In so doing, they eliminate the only 
alternative to the ILEC fiber connection, which is 
not subject to the same FCC open access require- 
ments as copper. In its public comment letter to 
the FCC, Advocacy repeated its concerns shared 
by small businesses that allowing ILECs to retire 
copper loops without regard to effects on compe- 
tition may be impeding the ability of small busi- 
ness consumers to get access to affordable, high 
speed broadband. Advocacy encouraged the FCC 
to engage with competitive and incumbent car- 
riers to determine what can be done to fix some 


of these issues in a way that allows incumbent 
carriers to retire unused copper without harming 
consumers, many of which are small businesses. 
The FCC has not yet indicated that it intends to 
move forward on this issue. 

Securities and Exchange 
Commission 

Issue: Conflict Minerals. On December 23, 

2010, the Securities and Exchange Commis- 
sion (SEC) issued a proposed rule that would 
require businesses that file with the SEC and 
manufacture products that require tin, tantalum, 
tungsten, and gold to report whether the miner- 
als originated in the Democratic Republic of 
Congo (DRC) or a neighboring country. Under 
the proposed rule, if a business discovers that its 
minerals do originate in the DRC or one of its 
neighbors, more reporting would be required. 
The businesses would be required to report on 
the measures they took to exercise “due dili- 
gence” on the source and chain of custody of the 
minerals. The proposed rule would also require 
businesses to provide independent verification 
of these steps through an independent private 
sector audit of the reporting. 

In the proposed rule’s initial regulatory 
flexibility analysis, the SEC estimated that ap- 
proximately 793 small entities would be subject 
to the proposal. The proposed rule stated that 
the costs of compliance are “difficult to assess 
but are likely insignificant.” On October 6, 

2011, the SEC issued a notice to extend the pe- 
riod to submit comments for the proposed rule 
until November 1, 2011. 

Small business stakeholders had been in 
contact with Advocacy to express concern about 
the proposed rule. Small businesses contended 
that the SEC underestimated both the costs the 
proposed rule will impose and the number of 
small businesses that would be affected. Most 
small businesses that would be subject to the 
proposed rule participate in a complex supply 
chain composed of numerous other businesses. 
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The proposed rule would affect most manufac- 
turers of electronics, aerospace, automotive, 
jewelry, health care devices, and industrial ma- 
chinery. Even firms that do not necessarily file 
with the SEC might be affected if they were part 
of the supply chain to SEC-fillng companies for 
these metals. Because the SEC did not take into 
account the complexity of supply chains and the 
number of small firms that are part of those sup- 
ply chains, it appeared that the SEC had under- 
estimated the number of small firms that would 
be affected by the proposed rule. On October 25, 
2011, Advocacy filed a public comment letter 
recommending that the SEC publish an amended 
IRFA that would more accurately describe the 
costs and burdens of the proposed rule, and more 
accurately detail the number of small entities that 
would be affected. 

Compliance with E.O. 
13272 and the Small 
Business Jobs Act 

Table 3.1 displays agency compliance with E.O. 
13272’s three agency requirements;^* 

• “issue written procedures and policies...” 
(Section 3(a)). 

• “[njotify Advocacy of any draft rules that 
may have a significant economic impact on 
a substantial number of small entities under 
the Act” (Section 3(b)). 

• “[gjive every appropriate consideration to 
any comments provided by Advocacy re- 
garding a draft rule” (Section 3(c)). 


25 The 2010 SBJA strengthened E.O, 13272 section 3(c) 
hy requiring agencies to include in their final regula- 
tory flexibility analysis “the response of the agency to 
any cominents filed by the Chief Counsel for Advo- 
cacy of the Small Business Administration in response 
to the proposed rule, and a detailed statement of any 
change made to the proposed rule in the final rule as a 
result of the comments; . . . 
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Table 3.1 Agency Compliance with the Small Business 
Jobs Act of 2010 and E.O. 13272, FY2012 


Dcpartiiicnt 

Written 

F^roccdures 

Notilv 

Advocacy 

Response to 
Coninicnts 

Comnienls 

Agriculture 


V 

V 


Commerce 


V 

s/ 


Defense 


V 

V 


Education 


V 

s/ 


Energy 

V 

V 

.1 


General Services 





Administration 

Health and Human Services 

>/ 

X 

X 

Does not notify 

Homeland Security 

>/ 

V 


Advocacy of draft 
rules and infre- 
quently gives Ad- 
vocacy appropri- 
ate consideration 

in comments. 

Housing and Urban 


V 

- 


Development 

Interior 


X 

X 

The Fish and 

Justice 

V 

V 

■J 

Wildlife Service 
does not notify 
Advocacy of rules 
that will have a 
significant impact 
on small entities 
(3)(b)) and con- 
sistently does not 
respond adequate- 
ly to Advocacy’s 
comments (3(c)). 

Labor OSHA/MSHA 

V 

v 

si 


State 

X 

V 

- 


Transportation 

V 

V 



Treasury 

V 

V 

' 


Veterans Affairs 

< 

V 

- 
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Dcpartmetit 


Other Agencies 
Consumer Financial 
Protection Bureau 
Consumer Product Safety 
Commission 


Wnltcii NotiK Response to „ ,, ,,, 
,, , , , - . Comments 

Procetlures Advocaev Comments 


Environmental Protection V 

Agency 

Equal Employment ^ 

Opportunity Commission 

Federal Acquisition ^ 

Regulation Council 

Federal Communications V 

Commission 

Federal Reserve Board X 

National Labor Relations X 

Board 

Securities and Exchange X 

Commission 

Small Business V 

Administration 


V 

V 

V 

V 

V 

V 

V 






V 


I Advocacy cannot evaluate compliance since the agency did not publish any final rules upon which Advocacy com- 
mented. 

V The agency complied with the requirement. 

X The agency did not comply with the requirement. 

- Not applicable in FY 201 2. 


Conclusion 

In FY 20 1 2, most agencies continued to com- 
ply with the requirements of the RF A and E.O 
13272. Advocacy’s training has helped additional 
agencies understand and comply with the ana- 
lytical process mandated by the RFA to produce 
better and more informed regulatory decisions. 
The agencies’ willingness to attend Advocacy 
roundtables and hear the concerns of small busi- 
nesses has been a welcome development; the 
inexplicable circumstances that led to the late 
publication of the agencies’ regulatory flexibility 
agendas will need to be addressed. The Office 
of Advocacy will continue working with federal 
agencies to ensure that they fulfill their obliga- 
tions under the RFA, while meeting their regula- 
tory goals. 
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Appendix A Supplementary Tables 

Table A.1 Federal Agencies Trained in RFA Compliance, 2003-2012 

As required by E.0. 13272, the Office of Advocacy has offered training to the following federal de- 
partments and agencies in how to comply with the Regulatory Flexibility Act. 

Department of Agriculture 

Animal and Plant Health Inspection Service 
Agricultural Marketing Service 

Grain Inspection, Packers, and Stockyards Administration 
Forest Service 
Rural Utilities Service 
Department of Commerce 

National Oceanic and Atmospheric Administration 
National Telecommunications and Information Administration 
Office of Manufacturing Services 
Patent and Trademark Office 
Department of Defense 

Defense Logistics Agency 
Department of the Air Force 

Department of the Army, Training and Doctrine Command 
United States Strategic Command 
Department of Education 
Department of Energy 

Federal Energy RegiilatO (7 Commission 
Department of Health and Human Services 

Center for Disease Control and Prevention 
Center for Medicare and Medicaid Services 
Food and Drug Administration 
Indian Health Service 
Department of Homeland Security 

Federal Emergency Management Agency 
Transportation Security Administration 
United States Citizenship and Immigration Service 
United States Coast Guard 
United States Customs and Border Protection 
Department of Housing and Urban Development 

Office of Community Planning and Development 
Office of Fair Housing and Equal Opportunity 
Office of Manufactured Housing 
Office of Public and Indian Housing 
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Table A.2 RFA Related Case Law, FY 2012 


National Association of Home 
Builders v. EPA, 682 F. 3d 
1032 (D.C. Cir.2012). 

In 2008, the Environmental Protection Agency 
(EPA) issued a rule regulating renovation and 
remodeling activities that create health hazards 
arising (rom lead paint. The rule had an opt-out 
provision that exempted owner-occupied housing 
from a rule regulating renovation and remodeling 
activities that created health hazards arising from 
lead paint if the homeowner certified that no 
pregnant women or young children lived there. 

In 2010, EPA amended the rule to eliminate the 
opt-out provision. The National Association of 
Home Builders (NAHB) petitioned for review of 
the amended rule on the grounds that it violated 
the Administrative Procedure Act (APA) and that 
EPA failed to convene a small business advo- 
cacy review panel before issuing the new rule, 
in violation of the RFA. It should be noted that 
EPA convened such a review panel prior to pro- 
mulgating the original Renovation Rule. It did 
not do so again before issuing the amended rule. 
The plaintiffs asserted that this failure violated 
the RFA. 

The court found that the RFA rendered the 
plaintiffs claim unrevlewabie. Section 6! 1(c) 
of the Rf A provides that “[cjompliance or non- 
compliance by an agency with the provisions of 
this chapter shall be subject to judicial review 
only in accordance with this section.” 5 USC 
§ 6U(c) (emphasis added). Section 61 1(a) (2) 
grants this court “jurisdiction to review any 
claims of noncompliance with sections 601, 604, 
605(b), 608(b) and 610, The section further pro- 
vides that “[ajgency compliance with sections 
607 and 609(a) shall be judicially reviewable in 
connection with judicial review of section 604.” 
Absent from these lists of reviewable claims is 
a claim alleging noncompliance with section 
609(b) — the provision that requires the conven- 


ing of small business advocacy review panels. 
The court reiterated its findings in Allied Local 
Regional Manufacturers Caucus v. EPA 215 
F.3d 6 1 (D.C.Cir. 2000) that the court “has no 
jurisdiction to review challenges” to an agency’s 
compliance with that section. 

The plaintiffs argued that even if they could 
not directly obtain review of agency compliance 
with section 609(b), the statute authorizes review 
of compliance with the final regulatory flexibil- 
ity analysis requirement. They asserted that the 
court could regard the failure to convene a panel 
as a failure that renders the final regulatory flex- 
ibility analysis defective. The court disagreed 
because section 61 1(a)(2) expressly authorizes 
judicial review of agency compliance with sec- 
tions 607 and 609(a) in connection with judicial 
review of section 604, but does not authorize 
review of compliance with section 609(b) — even 
in connection with a section 604 claim. 

The plaintiffs also asserted that the failure 
to convene a review panel was arbitrarj' and 
capricious. The court stated that the RFA grants 
jurisdiction to review claims of noncompliance 
with section 604, the final regulatory impact 
analysis provision. “In accordance with” the APA 
in determining whether the agency compiled 
with the overall requirement that an agency’s 
decision making be neither arbitrary nor capri- 
cious. However, this applies in matters that may 
best be described as quasi-procedural rather than 
procedural. Such issues focus not on the kind of 
procedure that an agency must use to generate a 
record, but rather on the kind of decision making 
record the agency must produce to survive judi- 
cial review. These requirements flow not from 
the APA’s procedural dictates, but from its sub- 
stantive command that agency decision making 
not be arbitrary or capricious. Since a small busi- 
ness advocacy review panel is a purely procedur- 
al device, courts may not, under the guise of the 
APA’s arbitrary-and-capricious review standard. 
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Independent Federal Agencies 
Access Board 

Consumer Financial Protection Bureau 

Consumer Product Safety Commission 

Commodity Futures Trading Commission 

Environmental Protection Agency 

Farm Credit Administration 

Federal Communications Commission 

Federal Deposit Insurance Corporation 

Federal Election Commission 

Federal Housing Finance Agency 

Federal Maritime Commission 

Federal Reserve System 

Federal Trade Commission 

General Services Administration / FAR Council 

National Credit Union Administration 

Nuclear Regulatory Commission 

Pension Benefit Guaranty Corporation 

Securities and Exchange Commission 

Small Business Administration 

Trade and Development Agency 
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Table A.2 RFA Related Case Law, FY 2012 


National Association of Home 
Builders v. EPA, 682 F. 3d 
1032 (D.C. Cir.2012). 

In 2008, the Environmental Protection Agency 
(EPA) issued a rule regulating renovation and 
remodeling activities that create health hazards 
arising from lead paint. The rule had an opt-out 
provision that exempted owner-occupied housing 
from a rule regulating renovation and remodeling 
activities that created health hazards arising from 
lead paint if the homeowner certified that no 
pregnant women or young children lived there. 

In 2010, EPA amended the rule to eliminate the 
opt-out provision. The National Association of 
Home Builders (NAHB) petitioned for review of 
the amended rule on the grounds that it violated 
the Administrative Procedure Act (APA) and that 
EPA failed to convene a small business advo- 
cacy review panel before issuing the new rule, 
in violation of the RFA. It should be noted that 
EPA convened such a review panel prior to pro- 
mulgating the original Renovation Rule. It did 
not do so again before issuing the amended rule. 
The plaintiffs asserted that this failure violated 
the RFA. 

The court found that the RFA rendered the 
plaintiff's claim unreviewable. Section 611(c) 
of the RFA provides that “[cjompliance or non- 
compliance by an agency with the provisions of 
(his chapter shall be subject to judicial review 
only In accordance with this section.” 5 USC 
§ 61 1(c) (emphasis added). Section 61 1(a) (2) 
grants this court “jurisdiction to review any 
claims of noncompliance with sections 60 1 , 604, 
605(b), 608(b) and 610. The section further pro- 
vides that “[ajgency compliance with sections 
607 and 609(a) shall be judicially reviewable in 
connection with judicial review of section 604.” 
Absent from these lists of reviewable claims is 
a claim alleging noncompHance with section 
609(b) — the provision that requires the conven- 


ing of small business advocacy review panels. 
The court reiterated its findings in Allied Local 
& Regional Manufacturers Caucus v. EPA 215 
F.3d 61 (D.C.Cir. 2000) that the court “has no 
jurisdiction to review challenges” to an agency’s 
compliance with that section. 

The plaintiffs argued that even if they could 
not directly obtain review of agency compliance 
with section 609(b), the statute authorizes review 
of compliance with the final regulatory flexibil- 
ity analysis requirement. They asserted that the 
court could regard the failure to convene a panel 
as a failure that renders the final regulatory flex- 
ibility analysis defective. The court disagreed 
because section 61 1(a)(2) expressly authorizes 
judicial review of agency compliance with sec- 
tions 607 and 609(a) in connection with judicial 
review of section 604, but does not authorize 
review of compliance with section 609(b) — even 
in connection with a section 604 claim. 

The plaintiffs also asserted that the failure 
to convene a review panel was arbitrary and 
capricious. The court stated that the RFA grants 
jurisdiction to review claims of noncomptiance 
with section 604, the final regulatory impact 
analysis provision, “in accordance with” the APA 
in determining whether the agency complied 
with the overall requirement that an agency’s 
decision making be neither arbitrary nor capri- 
cious. However, this applies in matters that may 
best be described as quasi-procedural rather than 
procedural. Such Issues focus not on the kind of 
procedure that an agency must use to generate a 
record, but rather on the kind of decision making 
record the agency must produce to survive judi- 
cial review. These requirements flow not from 
the APA’s procedural dictates, but from its sub- 
stantive command that agency decision making 
not be arbitrary or capricious. Since a small busi- 
ness advocacy review panel is a purely procedur- 
al device, courts may not, under the guise of the 
APA’s arbitrary-and-capricious review standard, 
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impose procedural requirements thirt the APA’s 
procedural provisions do not themselves impose. 
Thus, courts may not, under the guise of APA 
review, enforce compliance with a procedural 
requirement that the RFA clearly excludes from 
judicial review. 

Florida Wildlife Federation, 
Inc. V. Jackson, 853 F. Supp. 
1138, (N.D. Florida 20 1 2^ 

Environmental groups brought actions against 
the Environmental Protection Agency (EPA) 
and numerous state environmental agencies 
challenging both the EPA administrator's de- 
termination that a numeric nutrient standard for 
Florida’s lakes and flowing waters was needed 
to replace the state's narrative standard, as well 
as a rule adopting a numeric nutrient standard. 
The plaintiffs asserted that EPA violated the 
RFA by preparing a certiflcation rather than issu- 
ing an initial or final regulatory flexibility analy- 
sis. The court found that EPA’s certification was 
unassailable because the rule and its numeric 
nutrient criteria only indirectly have an impact 
on small entities. The direct effect is on the state 
of Florida, It will fall to the state to implement 
the criteria. When a rule’s only effect on small 
entities will be indirect, an agency may properly 
make a certification. 

International Internship 
Programs v. Napolitano, 853 
F. Supp. 2d 86 (D.D.C. 2012). 

The sponsor of a cultural exchange program 
brought action against the Department of Home- 
land Security (DHS), the United States Citizen- 
ship and Immigration Services (USCIS) and 
others, alleging defendants violated the APA and 
the RFA in denying its petitions for cultural visas 
for participants in an international internship 
program. 

Q-1 visas were introduced to create an in- 
ternational cultural exchange program in order 


to enhance the knowledge of diversity in other 
cultures. In 1992, USCIS published a final rule 
to implement Q-l visas. As part of the final 
publication, USCIS certified that the rule would 
not have a significant economic impact on a sub- 
stantial number of small entities. The plaintiff 
conceded that USCfS complied with the RFA 
when it first promulgated Q-1 visas. However, 
the plaintiff asserted that USCIS amended the 
Q-1 visa regulations when it denied the petitions 
for cultural visas. The court denial of the spon- 
sor’s petitions for cultural visas did not effec- 
tively amend regulations governing cultural visas 
or promulgate a rule, so as to require an RFA 
analysis. At most, the denials represent inter- 
pretive rules (USCIS interpreted each statutory 
component as part of its review of the visa peti- 
tions). USCIS’s decisions were not “rules” under 
the RFA; therefore, the plaintiff failed to state a 
claim for relief under the RFA. 

In addition, the court rejected the piaintifTs 
assertion that USCIS was required to conduct a 
periodic small entity impact analysis pursuant to 
5 use §610. By certifying under §605(b) that 
the regulations will not have a significant eco- 
nomic impact on a substantial number of small 
entities, USCIS exempted itself from the periodic 
reviews. 

Louisiana Forestry 
Association v. Solis, 2012 WL 
3562451 (E.D. Pa. 2012). 

Employer associations brought action to chal- 
lenge a Department of Labor (DDL) regulation 
governing the calculation of the minimum wage 
that U.S. employers had to offer in order to re- 
cruit unskilled, nonagricultural foreign workers 
as part of the H-2B visa program. The employer 
associations argued that DDL failed to perform a 
reasonable, good faith RFA analysis. They assert- 
ed that DOL; (I) failed adequately to consider 
the impact the wage rule would have on small 
entitles; and (2) failed to consider reasonable al- 
ternatives to the proposed rule. 
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The court found that both contentions lacked 
merit. The court stated that the scope of the RFA 
analysis is determined by the substantive law 
under which the rule was issued. Section 604(a) 
(6) of the RFA requires that the agency provide 
“a description of the steps the agency has taken 
to minimize the significant economic impact 
on small entities consistent with the stated ob- 
jectives of the applicable statutes." (Emphasis 
added). Citing Senate Report 96-878, the court 
further explained that the RFA’s legislative his- 
tory makes clear that its requirements “are not 
intended as a basis for a substantive challenge 
to the exercise of discretion by the agency in 
determining what rule ultimately to promulgate,” 
and that it should not be construed in a way that 
weakens “legislatively mandated goals in the 
name of cost reduction.” 

in the present case, the statute’s stated goal 
was to provide for the admission of H-2B work- 
ers if unemployed persons capable of performing 
such service or labor could not be found in the 
United States. The court was of the opinion that 
DOL reasonably concluded that adopting a stan- 
dard that would permit smalt businesses to pay 
their H-2B workers wages below the prevailing 
wage as calculated by the rule’s methodology 
would likely have an adverse effect on the wages 
of U.S. workers, which would contradict the ob- 
jectives of the statute. 

In terms of alternatives, the plaintiffs point- 
ed to several alternatives raised in comments on 
the notice of proposed rulemaking that the DOL 
did not specifically address in its final regulatory 
flexibility analysis and argued that DOL erred in 
failing to consider those alternatives. The court 
stated that section 604 of the RFA requires that 
an agency explain "why each one of the other 
significant alternatives to the rule considered 
by the agency which affect the impact on small 
entities was rejected.” However, in enacting 604, 
Congress emphasized that it does not require 
that an agency adopt a rule establishing differing 
compliance standards, exemptions, or any other 
alternative to the proposed rule. It requires that 


an agency, having identified and analyzed signifi- 
cant alternative proposals, describe those it con- 
sidered and explain its rejection of any which, 
if adopted, would have been substantially less 
burdensome on the specified entities. Evidence 
that such an alternative would not have accom- 
plished the stated objectives of the applicable 
statutes would sufficiently justify the rejection of 
the alternative. 

In the present case, DOL considered nine 
proposed alternatives and addressed the remain- 
ing comments in a general paragraph. In that 
paragraph, DOL explained that it rejected those 
alternatives because they would “at worst reduce 
and at best not improve the efficiency and con- 
sistency of the prevailing wage determination 
process, or would directly or indirectly adversely 
affect the wages of U.S. workers who might take 
H-2B Jobs.” The court further stated that the 
plaintiffs offered no arguments as to why, in their 
opinion, the DOL did not reasonably reject each 
of the proposed alternatives that they list on ef- 
ficiency grounds or because they would have an 
adverse effect on the wages of U.S. workers, in 
contravention of the stated objectives of the stat- 
ute. Thus, the court found that DOL’s explana- 
tion of its rejection of those alternatives satisfied 
the RFA’s requirements. 

National Restaurant 
Association v. Solis, 2012 WL 
1921115 (D.D.C. 2012). 

National trade and industry associations whose 
members employed tipped employees brought 
action against the Department of Labor alleging 
that the APA and the RFA were violated in pro- 
mulgating a regulation concerning an employer’s 
obligation to inform tipped employees of the “tip 
credit” requirements of the Federal Labor Stan- 
dards Act. The plaintiffs asserted that the defen- 
dants violated the APA by failing to conduct a 
regulatory flexibility analysis in connection with 
the final rule. In the final rule, the agency stated: 
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[Bjecause the hnai rule will not impose any 
measurable costs on employers, both large and 
small entities, the Department has determined 
that it would not have a significant economic 
impact on a substantial number of smdl entities 
witliin the meaning of the Regulatory Flexibility 
Act.... The Department certified to the Chief 
Counsel for Advocacy to this effect at the time 
the NPRM was published. The Department re- 
ceived no contrary comments that questioned the 
Department’s analysis or conclusions in this re- 
gard. Consequently, the Department certifies once 
again pursuant to 5 USC §604 that the revisions 
being implemented in connection with promul- 
gating this final rule will not have a significant 
economic impact on a substantial number of 
small entities. Accordingly, the Department need 
not prepare a regulatory flexibility analysis. 

The plaintiffs asserted that the certifica- 
tion was arbitrary and capricious because it was 
made without the benefit of comments about the 
compliance costs associated with the new rule. 
The plaintiffs also noted that there was nothing 
in the administrative record indicating that DOL 
considered the costs to small businesses of pro- 
viding the required notice or the costs of addi- 
tional recordkeeping or that DOL contemplated 
the potential economic exposure to many small 
businesses to regulatory violations and enforce- 
ment actions. Plaintiffs submitted that if they had 
had proper notice of the rule prior to its prom- 
ulgation, they would have “overwhelmed the 
agency with information about the cost behind 
this proposal.” 

The court disagreed. It stated that the 
original rule would have required employers to 
Inform employees of their intention to take the 
tip credit, so it is difficult to understand why the 
hnai rule’s requirement that employers inform 
employees of the additional requirements of sec- 
tion 3(m) would impose a significant financial 
burden. In response to the court’s questions at 
the hearing, the plaintiffs explained that the final 
rule was particularly burdensome because it re- 


quires employers to inform employees whenever 
the tip credit changes, so a poster or one-time 
written information sheet would not do. They 
asserted that all restaurant employers have been 
deprived of the opportvmity to explain to the 
Department and show the Department the cost 
associated with the proposed rule. The court dis- 
agreed with the plaintiffs because the regulations 
in existence prior to the promulgation of the final 
rule already required successive communications 
with employees when the tip credit changed and 
the employers did not call for this requirement to 
be changed in their comments. 

The court held that DOL complied with the 
requirements of the RFA when it concluded that 
no regulatory flexibility analysis was necessary 
because the rule would not have an impact on a 
substantial number of small entities. In doing so, 
it reiterated that the requirements of the RFA are 
“purely procedural.” Although the RFA “directs 
agencies to state, summarize, and describe, the 
Act in and of itself imposes no substantive con- 
straint on agency decision-making.” 
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Table A. 3 SBREFA Panels through Fiscal Year 2012 


Rule* 

Date 

Convened 

Date 

C'ompkncd 

Nl’RM 

I’inal Rule 
Published 

Environmental Protection Agency 



Nonroad Diesel Engines 

03/25/97 

05/23/97 

09/24/97 

10/23/98 

Industrial Laundries Effluent 

Guideline^ 

06/06/97 

08/08/97 

12/17/97 


Stormwater Phase 11 

06/19/97 

08/07/97 

01/09/98 

12/08/99 

Transportation Equipment Cleaning 
Effluent Guidelines 

07/16/97 

09/23/97 

06/25/98 

08/14/00 

Centralized Waste Treatment Effluent 

Guideline 

11/06/97 

01/23/98 

01/13/99 

09/10/03 

12/22/00 

UlC Class V Wells 

02/17/98 

04/17/98 

07/29/98 

12/07/99 

Ground Water 

04/10/98 

06/09/98 

05/10/00 

11/08/06 

FIP for Regional NOx Reductions 

06/23/98 

08/21/98 

10/21/98 

04/28/06 

Section 126 Petitions 

06/23/98 

08/21/98 

09/30/98 

05/25/99 

Radon in Drinking Water 

07/09/98 

09/18/98 

11/02/99 


Long Term 1 Enhanced Surface Water 
Treatment 

08/21/98 

10/19/98 

04/10/00 

01/14/02 

Filter Backwash Recycling 

08/21/98 

10/19/98 

04/10/00 

06/08/01 

Arsenic in Drinking Water 

03/30/99 

06/04/99 

06/22/00 

01/22/01 

Recreational Marine Engines 

06/07/99 

08/25/99 

iO/05/01 

08/14/02 

11/08/02 

* See Appendix F for abbreviations. 

NPRM® notice of proposed rulemaking 

1 Proposed rule withdrawn August 18. 1999; EPA does not plan to issue a final rule. 

2 Proposed rule withdrawn April 26, 2004: EPA does not plan to issue a final rule. 

3 EPA has ceased action on this panel 

4 Proposed rule withdrawn OcccmherJl. 2003; OSHA does not plan to issue a final rule. 

5 Integrated Mortg^c Disclosures under the Real E,staie Settlement Procedures Act (RESPA or Regulation X) and die Truth 

in I .ending Act (TILA or Regulation Z). 
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Rule* 

Date Dale 

Convened Completed 

NPRM 

l inal Rule 
Published 

LDV/LDT Emissions and Suifur 

in Gas 

08/27/98 

10/26/98 

05/13/99 

02/10/00 

Diesel Fuel Sulfur Control 
Requirements 

I i/12/99 

03/24/00 

06/02/00 

01/18/01 

Lead Renovation and Remodeling 

Rule 

n/23/99 

03/03/00 

01/10/06 


Metals Product and Machinery 

12/09/99 

03/03/00 

01/03/01 

05/13/03 

Concentrated Animal Feedlots 

12/16/99 

04/07/00 

01/12/01 

02/12/03 

Reinforced Plastics Composites 

04/06/00 

06/02/00 

08/02/01 

04/21/03 

Stage 2 Disinfectant Byproducts 

Long Term 2 Enhanced Surface 
Water Treatment 

04/25/00 

06/23/00 

08/11/03 

08/18/03 

01/04/06 

01/05/06 

Construction and Development 
Effluent Limitations Guidelines^ 

07/16/01 

i 0/1 2/01 

06/24/02 


Nonroad Large SI Engines, Recreation 
Land Engines, Recreation Marine 
Gas Tanks and Highway 
Motorcycles 

05/03/01 

07/17/01 

10/05/01 

08/14/02 

11/08/02 

Aquatic Animal Production Industry 

01/22/02 

06/19/02 

09/12/02 

08/23/04 

Lime Industry - Air Pollution 

01/22/02 

03/25/02 

12/20/02 

01/05/04 

Nonroad Diesel Engines -Tier IV 

10/24/02 

12/23/02 

05/23/03 

06/29/04 

Cooling Water Intake Structures 

Phase III Facilities 

02/27/04 

04/27/04 

11/24/04 

06/15/06 

* Sec Appendix F for abbreviations. 

NPRM= notice of proposed rulemaking 

1 Proposed rule withdrawn August IS. 1999; EPA does not plan to issue a Rnai rule. 

2 Proposed rule withdrawn April 26, 2004; EPA does not plan to issue a final rule. 

3 EPA has ceased action on this panel. 

4 Proposed rule withdrawn December 31, 2003; OSHAdocs not plan to issue a final rule 

5 Integrated Mortgage Disclosures under the Real Estate Settlement Procedures Act (RF.SPA or Regulation X) and the T ruth 

in Lending Act (TILA or Regulation Z). 
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1 Rule* 

Date 

Convened 

Date 

Completed 

NPRM 

Final Rule 
Pubii.shed 

Section 126 Petition {2005 CAiR 
Rule) 

04/27/05 

06/27/05 

08/24/05 

04/28/06 

FIP for Regional Nox/So2 (2005 

CAIR Rule) 

04/27/05 

06/27/05 

08/24/05 

04/28/06 

Mobile Source Air Toxics 

09/07/05 

11/08/05 

03/29/06 

02/26/07 

Nonroad Spark>ignition Engines/ 
Equipment 

08/17/06 

10/17/06 

05/18/07 

10/08/08 

Total Conform Monitoring (TCR 
Rule) 

01/31/08 

01/31/08 

07/14/10 


Renewable Fuel Standards 2 (RFS2) 

07/09/08 

09/05/08 

05/26/09 

03/26/10 

Revision of New Source Performance 

Standards for New Residential 

Wood Heaters 

O8/D4/I0 

10/26/11 



National Emission Standards for 
Hazardous Air Pollutants for Coal* 
emd Oil*1ired Electric Utility Steam 
Generating Units 

10/27/10 

03/02/11 



Stormwater Regulations Revision to 
Address Discharges from Developed 
Sites 

12/06/10 

10/04/11 



Formaldeltyde Emissions from Pressed 
Wood Products 

02/03/n 

04/04/11 



• See Appendix F for abbreviations. 

NPRM= notice of proposed rulemaking 

1 Proposed rule withdrawn August 1 8. 1999: EPA does not plan to issue a tinal niie. 

2 Proposed rule withdrawn April 26, 2004: EPA docs not plan to issue a final rule. 

3 F.PA has ceased action on this panel. 

4 Proposed rule withdrawn December 31, 2003: OSHA does not plan to Issue a final rule. 

5 Integrated Mortgage Disdosutes under the Real Est^e Settlement Procedures Act (RF.SPA or Regulation X) and the Truth 

in Lending Act (TILA or Regulation Z\ 
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1 Rule’'' 

Date 

Convened 

Date 

CompIciccI 

NPRM 

Kinai F<ulc I 
Pubiished 1 

National Emission Standards for 
Hazardous Air Pollutants (NESHAP) 
Risk and Technology Review (RTR) 
for the Mineral Wool and Wool 
Fiberglass Industries 

06/02/n 

10/26/11 



Greenhouse Gas Emissions irom Electric 
UtiliQ' Steam Generating Units^ 

06/09/n 




Control of Air Pollution from Motor 

Vehicles: Tier 3 Motor Vehicle 

Emission and Fuel Standards 

08/04/11 

10/14/1! 



Petroleum Refinery Sector Risk and 
Technology Review and New 

Source Performance Standards 

08/04/11 




Long Term Revisions to the Lead and 
Copper Rule 

08/14/12 




Occupational Safety and Health Administration 


Tuberculosis^ 

09/10/96 

11/12/96 

10/17/97 


Safety and Health Program Rule 

10/20/98 

12/19/98 



Ergonomics Program Standard 

03/02/99 

04/30/99 

11/23/99 

11/14/00 

Confined Spaces in Construction 

09/26/03 

11/24/03 

11/28/07 


Electric Power Generation. 
Transmission, and Distribution 

04/01/03 

06/30/03 

06/15/05 


Occupational Exposure to 

Crystalline Silica 

10/20/03 

12/19/03 




• See Appendix F for abbreviations 
NPRM” notice of proposed rulemaking 

1 Proposed rule withdra\vn August 18. 1999; EPA docs not plan to issue a final rule. 

2 Proposed rule withdrawn April 26. 2004; EPA does not plan to issue a final rule. 

3 EPA has ceased action on this panel. 

4 Proposed rule withdrawn December 31. 2003, OSH A does not plan to issue a final rule. 

5 Integrated Mortgage Disclosures under the Real E.state Settlement Procedures Act (RF.SPA or Regulation X) and the Truth 

in Lending Act {TIL A <x Regulation Z), 
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Rule* 

Date Date 

Convened Complelcd 

NPRM 

Final Rule 
Published 

Occupational Exposure to 

Hexavalent Chromium 

01/30/04 

04/20/04 

10/04/04 

02/28/06 

Cranes and Derricks in Construction 

08/18/06 

10/17/06 

10/09/08 

08/09/10 

Occupational Exposure to Beryllium 

09/17/07 

01/15/08 



Occupational Exposure to DiaceQrl and 
Food Flavorings Containing Diacetyl 

05/05/09 

07/02/09 



Consumer Financial Protection Bureau 



Integrated Mortage Disclosures under 
RESPA/TILA^ 

02/21/12 

04/23/12 

08/23/12 


Mortgage Servicing 

04/09/12 

06/11/12 

09/17/12 


Residential Mortgage Loan Origination 

05/09/12 

07/12/12 

09/07/12 


* See Appendix F for abbreviatioas. 

NPRM= notice of proposed rulemaking 

! Proposed rule withdrawn Augast 18. 1999, FPA does not plan to issue a final rule. 

2 Proposed rule withdrawn April 26. 2004; EPA does not plan to issue a final rule. 

3 EPA has ceased action on this panel. 

4 Proposed rule withdrawrt December 31. 2003; O.SHA does not plan to issue a final rule. 

5 Integrated Mortgage Disclosures under the Real Estate Seulemeni Procedures Act (RESPA or Regulation X) and the Truth 

in Lending Act (TILA or Regulation 7.\ 
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Appendix B 

The Regulatory Flexibility Act 


The following text of the Regulatory Flexibility 
Act of 1 980, as amended, is taken from Title 5 of 
the United States Code, sections 601-612. The 
Regulatory Flexibility Act was originally passed 
in 1980 (P.L. 96-354). The act was amended by 
the Small Business Regulatory Enforcement 
Fairness Act of 1 996 (P.L. 104-121), the Dodd- 
Frank Wall Street Reform and Consumer Protec- 
tion Act (P.L. ! 11-203), and the Small Business 
Jobs Act of 2010 (P.L. 111-240). 

Congressional Findings and 
Declaration of Purpose 

(a) The Congress finds and declares that — 

(1 ) when adopting regulations to protect the 
health, safety and economic welfare of the Na- 
tion, Federal agencies should seek to achieve 
statutory goals as effectively and efficiently as 
possible without imposing unnecessary burdens 
on the public; 

(2) laws and regulations designed for appli- 
cation to large .scale entities have been applied 
uniformly to smalt businesses, small organiza- 
tions, and small governmental Jurisdictions even 
though the problems that gave rise to govern- 
ment action may not have been caused by those 
smaller entities; 

(3) uniform Federal regulatory and report- 
ing requirements have in numerous instances 
imposed unnecessary and disproportionately 
burdensome demands including legal, account- 
ing and consulting costs upon small businesses, 
small organizations, and small governmental 
jurisdictions with limited resources; 

(4) the failure to recognize differences in 
the scale and resources of regulated entities 
has in numerous instances adversely affected 
competition in the marketplace, discouraged 


innovation and restricted improvements in 
productivity; 

(5) unnecessary regulations create entry 
barriers in many industries and discourage 
potential entrepreneurs from introducing ben- 
eficial products and processes; 

(6) the practice of treating all regulated 
businesses, organizations, and governmental 
jurisdictions as equivalent may lead to inef- 
ficient use of regulatory agency resources, 
enforcement problems and, in some cases, to 
actions inconsistent with the legislative intent 
of health, safety, environmental and economic 
welfare legislation; 

(7) alternative regulatory approaches 
which do not conflict with the stated objec- 
tives of applicable statutes may be available 
which minimize the significant economic 
impact of rules on small businesses, small 
organizations, and small governmental juris- 
dictions; 

(8) the process by which Federal regula- 
tions are developed and adopted should be re- 
formed to require agencies to solicit the ideas 
and comments of small businesses, small or- 
ganizations, and small governmental jurisdic- 
tions to examine the impact of proposed and 
existing rules on such entities, and to review 
the continued need for existing rules. 

(b) It is the purpose of this Act [enacting this 
chapter and provisions set out as notes under 
this section] to establish as a principle of reg- 
ulatory issuance that agencies shall endeavor, 
consistent with the objectives of the rule and 
of applicable statutes, to fit regulatory and 
informational requirements to the scale of the 
businesses, organizations, and governmental 
jurisdictions subject to regulation. To achieve 
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this principle, agencies are required to solicit and 
consider flexible regulatory proposals and to ex- 
plain the rationale for their actions to assure that 
such proposals are given serious consideration. 

Regulatory Flexibility 


Act 


§601 

Definitions 

§602 

Regulatory agenda 

§603 

Initial regulatory flexibility analysis 

§604 

Final regulatory flexibility analysis 

§605 

Avoidance of duplicative or unnecessary 


analyses 

§606 

Effect on other law 

§607 

Preparation of analyses 

§608 

Procedure for waiver or delay of com- 


pletion 

§609 

Procedures for gathering comments 

§610 

Periodic review of rules 

§611 

Judicial review 

§612 

Reports and intervention rights 


§601. Definitions 

For purposes of this chapter — 


( 1 ) the term “agency” means an agency as 
defined in section 55 1 ( 1 ) of this title; 

(2) the term “rule” means any rule for which 
the agency publishes a general notice of pro- 
posed rulemaking pursuant to section 553(b) of 
this title, or any other law, including any rule of 
general applicability governing Federal grants 
to State and local governments for which the 
agency provides an opportunity for notice 
public comment, except that the term “rule” does 
not include a rule of particular applicability relat- 
ing to rales, wages, corporate or financial struc- 
tures or reorganizations thereof, prices, facilities, 
appliances, services, or allowances therefor or 

to valuations, costs or accounting, or practices 
relating to such rates, wages, structures, prices, 
appliances, services, or allowances; 


(3) the term “small business” has the 
same meaning as the term “small business 
concern” under section 3 of the Small Busi- 
ness Act, unless an agency, after consultation 
with the Office of Advocacy of the Small 
Business Administration and after opportunity 
for public comment, establishes one or more 
definitions of such term which are appropriate 
to the activities of the agency and publishes 
such definition(s) in the Federal Register, 

(4) the term “small oiganization” means 
any not-for-profit enterprise which is indepen- 
dently owned and operated and is not domi- 
nant in its field, unless an agency establishes, 
after opportunity for public comment, one or 
more definitions of such term which are ap- 
propriate to the activities of the agency and 
publishes such definition(s) in the Federal 
Register, 

(5) the term “small governmental jurisdic- 
tion” means governments of cities, counties, 
towns, townships, villages, school districts, or 
special districts, with a population of less than 
fifty thousand, unless an agency establishes, 
after opportunity for public comment, one or 
more definitions of such term which are ap- 
propriate to the activities of the agency and 
which are based on such factors as location 

in rural or sparsely populated areas or limited 
revenues due to the population of such juris- 
diction, and publishes such definition(s) in the 
Federal Register, 

(6) the term “small entity” shall have the 
same meaning as the terms “small business,” 
“small organization” and “small governmental 
jurisdiction” defined in paragraphs (3), (4) 
and (5) of this section; and 

(7) the term “collection of information” — 
(A) means the obtaining, causing to 

be obtained, soliciting, or requiring the dis- 
closure to third parties or the public, of facts 
or opinions by or for an agency, regardless of 
form or format, calling for either — 

(i) answers to identical questions 
posed to, or identical reporting or recordkeep- 
ing requirements imposed on, 10 or more 
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persons, other than agencies, instrumentalities, or 
employees of the United States; or 

(it) answers to questions posed to 
agencies, instrumentalities, or employees of the 
United States which are to be used for general 
statistical purposes; and 

(B) shall not include a collection of in- 
formation described under section 3518(c)(1) of 
title 44, United States Code. 

(8) Recordkeeping requirement — The term 
“recordkeeping requirement” means a require- 
ment imposed by an ^ency on persons to main- 
tain specified records. 

§ 602. Regulatory agenda 

(a) During the months of October and April 
of each year, each agency shall publish in the 
Federal Register a regulatory flexibility agenda 
which shall contain — 

(1) a brief description of the subject area of 
any rule which the agency expects to propose or 
promulgate which is likely to have a significant 
economic impact on a substantial number of 
small entities; 

(2) a summary of the nature of any such rule 
under consideration for each subject area listed 
In the agenda pursuant to paragraph (1), the ob- 
jectives and legal basis for the issuance of the 
rule, and an approximate schedule for complet- 
ing action on any rule for which the agency has 
issued a general notice of proposed rulemaking, 
and 

(3) the name and telephone number of an 
agency official knowledgeable concerning the 
items listed in paragraph (1). 

(b) Each regulatory flexibility agenda shall be 
transmitted to the Chief Counsel for Advocacy of 
the Small Business Administration for comment, 
if any. 

(c) Each agency shall endeavor to provide notice 
of each regulatory flexibility agenda to small en- 
tities or their representatives through direct noti- 
flcation or publication of the agenda in publica- 
tions likely to be obtained by such small entitles 


and shall invite comments upon each subject 
area on the agenda. 

(d) Nothing in this section precludes an agen- 
cy from considering or acting on any matter 
not included in a regulatory flexibility agenda, 
or requires an agency to consider or act on 
any matter listed in such agenda. 

§ 603. Initial regulatory 
flexibility analysis 

(a) Whenever an agency is required by section 
553 of this title, or any other law, to publish 
general notice of proposed rulemaking for 
any proposed rule, or publishes a notice of 
proposed rulemaking for an interpretative rule 
involving the internal revenue laws of the 
United States, the agency shall prepare and 
make available for public comment an initial 
regulatory flexibility analysis. Such analysis 
shall describe the impact of the proposed rule 
on small entities. The initial regulatory flex- 
ibility analysis or a summary shall be pub- 
lished in the Federal Register at the time of 
the publication of general notice of proposed 
rulemaking for the rule. The agency shall 
transmit a copy of the initial regulatory flex- 
ibility analysis to the ChiefCounsel for Ad- 
vocacy of the Small Business Administration. 
In the case of an interpretative rule involving 
the internal revenue laws of the United States, 
this chapter applies to interpretative rules pub- 
lished in the Federal Register for codification 
in the Code of Federal Regulations, but only 
to the extent that such interpretative rules im- 
pose on small entities a collection of informa- 
tion requirement. 

(b) Each initial regulatory flexibility analysis 
required under this section shall contain — 

(1) a description ofthe reasons why ac- 
tion by the agency is being considered; 

(2) a succinct statement ofthe objectives 
of, and legal basis for, the proposed rule; 
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(3) a description of and, where feasible, an 
estimate of the number of small entities to which 
the proposed rule will apply; 

(4) a description of the projected reporting, 
recordkeeping and other compliance require- 
ments of the proposed rule, including an estimate 
of the classes of small entities which will be 
subject to the requirement and the type of pro- 
fessional skills necessary for preparation of the 
report or record; 

(5) an identification, to the extent practicable, 
of all relevant Federal rules which may dupli- 
cate, overlap or conflict with the proposed rule, 
(c) Each initial regulatory flexibility analysis 
shall also contain a description of any significant 
alternatives to the proposed rule which accom- 
plish the stated objectives of applicable statutes 
and which minimize any significant economic 
impact of the proposed rule on small entities. 
Consistent with the slated objectives of applica- 
ble statutes, the analysis shall discuss significant 
alternatives such as — 

{ 1 ) the establishment of differing compliance 
or reporting requirements or timetables that take 
into account the resources available to small enti- 
ties; 

(2) the clarification, consolidation, or sim- 
plification of compliance and reporting require- 
ments under the rule for such small entities; 

(3) the use of petformance rather than design 
standards; and 

(4) an exemption from coverage of the rule, 
or any part thereof, for such small entities. 

(d> (I) For a covered agency, as defined in sec- 
tion 609(d)(2). each initial regulatory flexibility 
analysis shall include a description of— 

(A) any projected increase in the cost of 
credit for small entities; 

(B) any significant alternatives to the 
proposed rule which accomplish the stated objec- 
tives of applicable statutes and which minimize 
any increase in the cost of credit for small enti- 
ties; and 

(C) advice and recommendations of rep- 
resentatives of small entities relating to issues 


described in subparagraphs (A) and (B) and 
subsection (b). 

(2) A covered agency, as defined in sec- 
tion 609(d)(2), shall, for purposes of comply- 
ing with paragraph ( ! )(C) — 

(A) identify representatives of small 
entities in consultation with the Chief Counsel 
for Advocacy of the Small Business Adminis- 
tration; and 

(B) collect advice and recommenda- 
tions from the representatives identified under 
subparagraph (A) relating to issues described 
in subparagraphs (A) and (B) of paragraph (I) 
and subsection (b). 

§ 604. Final regulatory 
flexibility analysis 

(a) When an agency promulgates a final rule 
under section 553 of this title, after being 
required by that section or any other law to 
publish a general notice of proposed rulemak- 
ing, or promulgates a final interpretative rule 
involving the internal revenue laws of the 
United States as described in section 603(a), 
the agency shall prepare a final regulatory 
flexibility analysis. Each final regulatory flex- 
ibility analysis shall contain — 

{ 1 ) a statement of the need for, and objec- 
tives of, the rule; 

(2) a statement of the significant issues 
raised by the public comments in response 
to the initial regulatory flexibility analysis, a 
statement of the assessment of the agency of 
such issues, and a statement of any changes 
made in the proposed rule as a result of such 
comments: 

(3) the response of the agency to any 
comments filed by the Chief Counsel for 
Advocacy of the Small Business Administra- 
tion in response to the proposed rule, and a 
detailed statement of any ch^ge made to the 
proposed rule in the final rule as a result of the 
comments; 
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(4) a description of and an estimate of the 
number of small entities to which the rule will 
apply or an explanation of why no such estimate 
is available; 

(5) a description of the projected reporting, 
recordkeeping and other compliance require* 
ments of the rule, including an estimate of the 
classes of small entities which will be subject 
to the requirement and the type of professional 
skills necessary for preparation of the report or 
record; 

(6) a description of the steps the agency has 
taken to minimize the significant economic im- 
pact on small entities consistent with the stated 
objectives of applicable statutes, including a 
statement of the factual, policy, and legal reasons 
for selecting the alternative adopted in the finai 
rule and why each one of the other significant 
alternatives to the rule considered by the agency 
which affect the impact on small entities was 
rejected; 

(6)' for a covered agency, as defined in sec- 
tion 609(d)(2), a description of the steps the 
agency has taken to minimize any additional cost 
of credit for small entities. 

(b) The agency shall make copies of the final 
regulatory flexibility analysis available to mem- 
bers of the public and shall publish in the Feder- 
al Register such analysis or a summary thereof.. 

§ 605. Avoidance of 
duplicative or unnecessary 
analyses 

(a) Any Federal agency may perform the analy- 
ses required by sections 602, 603, and 604 of this 
title in conjunction with or as a part of any other 
agenda or analysis required by any other law if 
such other analysis satisfies the provisions of 
such sections. 

(b) Sections 603 and 604 of this title shall not 
apply to any proposed or final rule if the head of 


1 So in .original. Two paragraphs (6) were enacted. 


the agency certifies that the rule will not, if 
promulgated, have a significant economic im- 
pact on a substantial number of small entities. 
If the head of the agency makes a certifica- 
tion under the preceding sentence, the agency 
shall publish such certification in the Federal 
Register at the time of publication of general 
notice of proposed rulemaking for the rule 
or at the time of publication of the final rule, 
along with a statement providing the factual 
basis for such certification. The agency shall 
provide such certification and statement to 
the Chief Counsel for Advocacy of the Small 
Business Administration. 

(c) In order to avoid duplicative action, an 
agency may consider a series of closely re- 
lated rules as one rule for the purposes of sec- 
tions 602, 603, 604 and 6 1 0 of this title. 

§ 606. Effect on other law 

The requirements of sections 603 and 604 of 
this title do not alter in any manner standards 
otherwise applicable by law to agency action. 

§ 607. Preparation of 
analyses 

In complying with the provisions of sections 
603 and 604 of this title, an agency may 
provide either a quantifiable or numerical de- 
scription of the effects of a proposed rule or 
alternatives to the proposed rule, or more gen- 
eral descriptive statements if quantification is 
not practicable or reliable. 

§ 608. Procedure for waiver 
or delay of completion 

(a) An agency head may waive or delay the 
completion of some or all of the requirements 
of section 603 of this title by publishing in 
the Federal Register, not later than the date of 
publication of the final rule, a written finding, 
with reasons therefor, that the final rule is be- 
ing promulgated in response to an emergency 
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that makes compliance or timely compliance 
with the provisions of section 603 of this title 
impracticable. 

(b) Except as provided in section 605(b), an 
agency head may not waive the requirements 
of section 604 of this title. An agency head may 
delay the completion of the requirements of sec- 
tion 604 of this title for a period of not more than 
one hundred and eighty d^s after the date of 
publication in the Federal Register of a final rule 
by publishing in the Federal Register, not later 
than such date of publication, a writtoi finding, 
with reasons therefor, that the final rale is being 
promulgated in response to an emergency that 
makes timely compliance with the provisions 
of section 604 of this title impracticable, if the 
agency has not prepared a final regulatory analy- 
sis pursuant to section 604 of this title within one 
hundred and eighty days from the date of publi- 
cation of the final rule, such rule shall lapse and 
have no effect. Such rule shall not be repromut- 
gated until a final regulatory flexibility analysis 
h^ been completed by the agency. 

§ 609. Procedures for 
gathering comments 

(a) When any rule Is promulgated which will 
have a significant economic impact on a sub- 
stantial number of small entities, the head of the 
agency promulgating the rule or the official of 
the agency with statutory responsibility for the 
promulgation of the rule shall assure that small 
entities have been given an opportunity to par- 
ticipate in the rulemaking for the rule through the 
reasonable use of techniques such as — 

(!) the inclusion in an advance notice of 
proposed rulemaking, If issued, of a statement 
that the proposed rule may have a significant 
economic effect on a substantial number of small 
entities; 

(2) the publication of general notice of pro- 
posed rulemaking in publications likely to be 
obtained by small entities; 


(3) the direct notification of interested 
small entities; 

(4) the conduct of open conferences or 
public hearings concerning the rule for small 
entities including soliciting and receiving 
comments over computer networks; and 

(5) the adoption or modification of agency 
procedural rules to reduce the cost or com- 
plexity of participation in the rulemaking by 
small entities. 

(b) Prior to publication of an initial regulatory 
flexibility analysis which a covered agency is 
required to conduct by this chapter — 

(1) a covered agency shall notify the 
Chief Counsel for Advocacy of the Small 
Business Administration and provide the 
Chief Counsel with information on the poten- 
tial impacts of the proposed rule on small en- 
tities and the type of small entities that might 
be affected; 

(2) not later than 15 days after the date of 
receipt of the materials described in paragraph 
( 1 ), the Chief Counsel shall identify individu- 
als representative of affected small entities for 
the purpose of obtaining advice and recom- 
mendations from those individuals about the 
potential impacts of the proposed rule; 

(3) the agency shall convene a review 
panel for such rule consisting wholly of full 
time Federal employees of the office within 
the agency responsible for carrying out the 
proposed rule, the Office of Information and 
Regulatory Affairs within the Office of Man- 
agement and Budget, and the Chief Counsel; 

(4) the panel shall review any materia! the 
agency has prepared in connection with this 
chapter, including any draft proposed rule, 
collect advice and recommendations of each 
individual small entity representative identi- 
fied by the agency after consultation with the 
Chief Counsel, on issues related to subsec- 
tions 603(b), paragraphs (3), (4) and (5) and 
603(c); 

(5) not later than 60 days after the date 
a covered agency convenes a review panel 
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pursuant to paragraph (3), the review panel shall 
report on the comments of the small entity rep- 
resentatives and its findings as to issues related 
to subsections 603(b), paragraphs (3), (4) and 
(5) and 603(c), provided th^ such report shall 
be made public as part of the rulemaking record; 
and 

(6) where appropriate, the agency shall 
modify the proposed rule, the initial regulatory 
flexibility analysis or the decision on whether an 
initial regulatory flexibility analysis is required. 

(c) An agency may in its discretion apply subsec- 
tion (b) to rules that the agency intends to certify 
under subsection 605(b), but the agency believes 
may have a greater than de minimis impact on a 
substantial number of small entities. 

(d) For purposes of this section, the term “cov- 
ered agency” means 

( 1 ) the Environmental Protection Agency, 

(2) the Consumer Financial Protection Bu- 
reau of the Federal Reserve System, and 

(3) the Occupational Safety and Health Ad- 
ministration of the Department of Labor. 

(e) The Chief Counsel for Advocacy, in consulta- 
tion with the individuals identified in subsection 
(b)(2), and with the Administrator of the Office 
of Information and Regulatory Affairs within the 
Office of Management and Budget, may waive 
the requirements of subsections (bK3), (b)(4), 
and (bX5) by including in the rulemaking record 
a written finding, with reasons therefor, that 
those requirements would not advance the effec- 
tive participation of small entities in the rulemak- 
ing process. For purposes of this subsection, the 
factors to be considered in making such a finding 
are as follows: 

(1) In developing a proposed rule, the extent 
to which the covered agency consulted with in- 
dividuals representative of affected small entities 
with respect to the potential impacts of the rule 
and took such concerns into consideration. 

(2) Special circumstances requiring prompt 
issuance of the rule. 


(3) Whether the requirements of subsec- 
tion (b) would provide the individuals identi- 
fied in subsection (b)(2) with a competitive 
advantage relative to other small entities. 

§ 610. Periodic review of 
rules 

(a) Within one hundred and eighty days after 
the effective date of this chapter, each agency 
shall publish in the Federal Register a plan 
for the periodic review of the rules issued 

by the agency which have or will have a sig- 
nificant economic impact upon a substantial 
number of small entities. Such plan may be 
amended by the agency at any time by pub- 
lishing the revision in the Federal Register. 
The purpose of the review shall be to deter- 
mine whether such rules should be continued 
without change, or should be amended or re- 
scinded, consistent with the stated objectives 
of applicable statutes, to minimize any sig- 
nificant economic impact of the rules upon a 
substantial number of such small entities. The 
plan shall provide for the review of ail such 
agency rules existing on the effective date of 
this chapter within ten years of that date and 
for the review of such rules adopted after the 
effective date of this chapter within ten years 
of the publication of such rules as the final 
rule. If the head of the agency determines that 
completion of the review of existing rules is 
not feasible by the established date, he shall 
so certify in a statement published In the Fed- 
eral Register and may extend the completion 
date by one year at a time for a total of not 
more than five years. 

(b) In reviewing rules to minimize any sig- 
nificant economic impact of the rule on a 
substantial number of small entities in a man- 
ner consistent with the stated objectives of 
applicable statutes, the agency shall consider 
the following factors — 

( I ) the continued need for the rule; 
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(2) the nature of complaints or comments 
received concerning the rule from the public; 

(3) the complexity of the rule; 

(4) the extent to which the rule overlaps, 
duplicates or conflicts with other Federal rules, 
and, to the extent feasible, with State and local 
governmental rules; and 

(5) the length of time since the rule has 
been evaluated or the degree to which technol- 
ogy, economic conditions, or other factors have 
changed In the area affected by the rule. 

(c) Each year, each agency shall publish in the 
Federal Register a list of the rules which have 
a significant economic impact on a substantial 
number of small entities, which are to be re- 
viewed pursuant to this section during the suc- 
ceeding twelve months. The list shall include a 
brief description of each rule and the need for 
and legal basis of such rule and shall invite pub- 
lic comment upon the rule. 

§611. Judicial review 

(a) 

(1) For any rule subject to this chapter, a 
small entity that is adversely affected or ag- 
grieved by final agency action is entitled to ju- 
dicial review of agency compliance with the re- 
quirements of sections 601, 604, 605(b), 608(b), 
and 610 in accordance with chapter 7. Agency 
compliance with sections 607 and 609(a) shall be 
judicially reviewable in connection with judicial 
review of section 604. 

(2) Each court having jurisdiction to review 
such rule for compliance with section 553, or 
under any other provision of law, shall have 
jurisdiction to review any claims of noncompM- 
ance with sections 601, 604, 605(b), 608(b), 
and 6 i 0 in accordance with chapter 7. Agency 
compliance with sections 607 and 609(a) shall be 
judicially reviewable in connection with judicial 
review of section 604. 

(3) (A) A small entity may seek such review 
during the period beginning on the date of final 
agency action and ending one year later, except 


that where a provision of law requires that an 
action challenging a final agency action be com- 
menced before the expiration of one year, such 
lesser period shall apply to an action for judicial 
review under this section. 

(B) In the case where an agency delays 
the issuance of a final regulatory flexibility anal- 
ysis pursuant to section 608(b) of this chapter, an 
action for judicial review under this section shall 
be filed not later than — 

(i) one year after the date the analy- 
sis is made available to the public, or 

(ii) where a provision of law requires 
that an action challenging a final agency regula- 
tion be commenced before the expiration of the 
1-year period, the number of days specified in 
such provision of law that is after the date the 
analysis is made available to the public. 

(4) In granting any relief in an action under 
this section, the court shall order the agency to 
take corrective action consistent with this chapter 
and chapter 7, including, but not limited to — 

(A) remanding the rule to the agency, 

and 

(B) deferring the enforcement of the rule 
against small entitles unless the court finds that 
continued enforcement of the rule is in the pub- 
lic interest. 

(5) Nothing in this subsection shall be con- 
strued to limit the authority of any court to stay 
the effective date of any rule or provision thereof 
under any other provision of law or to grant any 
other relief in addition to the requirements of this 
section. 

(b) In an action for the judicial review of a rule, 
the regulatory flexibility analysis for such rule, 
including an analysis prepared or corrected pur- 
suant to paragraph (a)(4), shall constitute part of 
the entire record of agency action in connection 
with such review. 

(c) Compliance or noncompHance by an agency 
with the provisions of this chapter shall be sub- 
ject to judicial review only in accordance with 
this section. 
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(d) Nothing in this section bars judicial review 
of any other impact statement or similar analysis 
required by any other law if judicial review of 
such statement or analysis is otherwise permitted 
by law. 

§ 612. Reports and 
intervention rights 

(a) The Chief Counsel for Advocacy of the Small 
Business Administration shdl monitor agency 
compliance with this chapter and shall report at 
least annually thereon to the President and to the 
Committees on the Judiciaiy and Small Business 
of the Senate and House of Representatives, 

(b) Thc Chief Counsel for Advocacy of the Smalt 
Business Administration is authorized to appear 
as amicus curiae in any action brought in a court 
of the United States to review a rule, in any such 
action, the Chief Counsel is authorized to present 
his or her views with respect to compliance with 
this chapter, the adequacy of the rulemakii^ re- 
cord with respect to small entities and the effect 
of the rule on small entities. 

(c) A court of the United States shall grant the 
application of the Chief Counsel for Advocacy 
of the Small Business Administration to appear 
in any such action for the purposes described in 
subsection (b). 
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Executive Order 13272 


Presidential Documents 


Executive Order 13272 of August 13, 2002 

The President Proper Consideration of Small Entities in Agency Rulemaking 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 
Section 1. General Reqairemenls. Each agency shall establish procedures 
and policias to |iromote rompliance with the Regulatory Flexibility Act, 
as amended {5 U-S.C. 601 c.t scq.) (the ‘'Act"). Agennios shall thoroughly 
reviiw draft rules to assess and take appropriate account of the potentii 
impact on small businesses, small governmental jurisdictions, and small 
organizations, as provided by the Act. The Chief Counsel for Advocacy 
of the Small Bjisiness Administration (Advocacy) shall remain available 
to advise agencies in performing that review consistent with the provisions 
of the Act. 

Sec. 2. Hesponsibilities of Advocacy. Consistent with the requirements of 
the Act. other applicable law, and Executive Order 12866 of September 
30. 1993, as amended. Advocacy: 

(a) shall notify agency heads from timn to time of the ri?quir(;ments of 
the Act. including by issuing notitkatinns witli respect (c the basic retpiire- 
meiUs of the Act within 90 days of the data of this order: 

(b) shall provide training to agencies on compliance with the Act; and 

(c) may provide comment on draft ntles to Ore agency ihat has proposed 
or intends to propose the rules and to the Office of Information and Regii- 
lalory Affairs of the Office of Management and Budget (OIRA). 

Sec. 3. fle.spons/f»7i</es of Federal Agencies. Consistent with the requirements 
of the Act and applicable law, agencies shall: 

(a) Within 180 days of the date of this order, issue written procedures 
and policies, consistent with the Act, to ensure that the potential impacts 
of agencies’ draft rules on small businesses, small governmental jurisdictions, 
and .small organizations are properly considered during the rulemaking pioc* 
ess. Agency heads sh.iU submit, no later th.an 90 days From the date of 
this order, their written procedures and policies to Advocacy for comment. 
Prior to issuing final pTocedure.s and policies, agencies shall consider any 
such comments received within 60 days from the date of the submission 
of the agencies' procedures and policies to Advocacy, Except to the extent 
otherwise specifically provided by statute or Executive Order, agencies .shall 
make the ftnal procedures and policies available to the public through 
the Internet or other easily accessible means; 

(h) Notify Advocacy of any draft rules that may have a significant economic 
impact on a substantial number of small entities under the Act. Such notifica- 
tions shall be made (i) when the agency submits a draft rule to OIRA 
under Executive Order 12866 if that order rcqitires such .submission, or 
(ii) if no submission to OIRA is so required, at a reasonable time prior 
to publication of the rule by the agency; and 

(c) Gh'e every appropriate consideration to auy comments provided by 
Advocacy regarding a draft rule. Consistent with applicable law and appro- 
priate protection of executive deliberations and legal privileges, an agency 
shall include, in any explanation or discussion accompanying publication 
in the Federal Register of a final rule, the agency’s response to any written 
comments submitted by .Advocacy on the proposed rule that preceded the 
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final rule; provided, howevw, that sttch inclusion is not required if the 
head of the ^ency certifies that the puhlic interest is not served thereby. 
Agencies and Advocacy may. to the extent permitted by law, engage in 
an exchange of data and research, as appropriate, to foster the purposes 
of the Act. 

Sec. 4. Definitions. Terms defined in section 601 of title 5, United States 
Code, including the term “agency.” shall have the same meaning in this 
order. 

Sec. S. Preservation of Aufhority. Nothing in thi.s order shall be construed 
to impair or affect the aiithortty of the Administrator of the Small Bnsioess 
Administration to supervise the Small Business Administration as provided 
in the first ^mtcnce of section 2lbKl] of Public Law B5-Oflr>3() [15 ll.S.C. 
633(bKl)). 

Sec. B. Reporting. For the purpose of promoting compliance with this order. 
Advocacy shall submit a report not les.s than annually to the Director of 
the Office of Management and Budget on the extent of compliance with 
this orda^ by ageocies. 

Sec. 7. Confidentiality. Consistent with existing law. Advocacy may publicly 
disclose information that it mceivr.s from the agencies in the course of 
carrying out this nrdra only to the extent that such information already 
has been lawfully and publicly disclosed by OIRA or the relevant rulemaking 
agency. 

•Sec. 8. ]udiciul fleweiv. This order is intended only to improve the internal 
management of the Federal Government. This order is not intended to, 
and does not, nroate any right cw benefit, substantive or procetlural, enforce- 
able at law or equity, against the United States, its departments, agencies, 
or other eiititie.s, its officers or employees, or ajiy other person. 

THE WHITE HOUSE, 

Augu.«f 13. 2002. 


54 


Report on the Regulatory fiwibility Act, FY 2012 


90 


Appendix D 

Executive Order 13653 and Memorandum 


3B21 

Federal Register Presidential Documents 

Vnl, 7fi, No. 14 
Friday. January 21. 2011 


Title 3 Executive Order 13563 of January 18, 2011 

The President Improving Regulation and Regulatory Review 


Hy the authority vested in me as President by the Constitution and the 
laws of the United States of Amorina, and in order to improve regulation 
6ind regulatory review, it is hereby ordered as follows: 

Section 1. Genera/ Principles of Regulation, (a) Our regulatory sy.stem must 
protect public health, welfare, .safety, and our environment while promoting 
oconomic growth, innovation, competitiveness, and job creation. It must 
be based on the best available science. It must allow for public participation 
and an open exchange of ideas. It must promote predictability and reduce 
uncertainty. It must identify and u.se the best, most innovotive, and leas! 
burdensome tools for achieving regulatory ends. It must take into account 
benefits and costs, both quantitative and qualitative. It must ensure that 
regulations are accessible, consistent, written in plain language, and easy 
to understand. It must measure, and seek to improve, the actual results 
of regulatory requirements. 

(b) This order is supplemental to ond reaffirms the principles, structures, 
and defmitions governing contemporary regulatory review that were estab- 
lished in Executive Order 12866 of September 30. 1993. As stated in that 
Executive Order and to the extent permitted by law, each agency must, 
among other things: (ll propo.se or adopt a regulation only upon a reasonad 
determination that its benefits justify its costs [recognizing that some benefits 
and costs are difficult to quantify); [ 2 ] tailor its regulations to impose the 
least burden on society, consistent with obtaining regulatory objectives, taking 
into account, among other things, and to the extent practicable, the costs 
of cumulative regulations; {3} select, in choosing among alternative regulatory 
approaches, those approaches that maximize net benefits (including potential 
economic, environmectai. public health and safety, and other advantages; 
distributive impacts; and equity); (4) to the extent feasible, specify perform- 
ance objectives, rather then specifying the behavior or manner of compliance 
that regulated entities must adopt: and (S) identify and assess avaiiablo 
alternatives to direct regulation, including providing economic incentives 
to encourage the desired behavior, such as user fees or marketable permits, 
or providiog information upon which choices can be made by the public. 

(c) In applying these principles, each agency is directed to use the best 
available techniques to quantify anticipated present and future benefits and 
costs as accurately as possible. Whore appropriate and permitted by law, 
each agency may consider (and discuss qualitatively) values that ere difficult 
or irapos.siblo to quantify, including equity, human dignity, fairness, and 
distributive impacts. 

Sec. 2. Public ParlicipaUon. (a) Regulations shall be adopted through a 
process that involves public participation. To that end, regulations shall 
be based, to the extent feasible and consistent with law, on the open oxchango 
of information and perspectives among Stale, local, and tribal officials, ex- 
perts in relevant disciplines, affected stakeholders in the private sector, 
and the public as a whole. 

(b) To promote that open exchange, each agency, consistent with Executive 
Order 12866 and other applicable legal requirements, shall endeavor to 
provide the public with an opportunity to participate in the regulatory 
process. To the extent feesible and permitted by lew, each agency shall 
afford the public a meaningful opportunity to comment through the internet 
on any proposed regulation, with a comment period that should generally 
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be at least BO days. To the extent feasible and poimitted by law. each 
agoni^ shall also provide, for both proposed and final rules, timely online 
access to the rulemaking docket on regulations.gov, including relevant sci- 
entific and technical findings, in an open format that can be easily searched 
and downloaded. For proposed rules, such access shall include, to the 
extent feasible and permitted by law. on opportunity for public comment 
on all pertinent parts of the rulemaking docket, including relevant scientific 
and technical findings. 

(c) Before issuing a notice of proposed rulemaking, each agency, where 
feasible and appropriate, shall seek the views of those who are likely to 
be affected, including those who are likely to benefit from and those who 
are potentially subject to such rulemaking. 

Sec. 3. Integration and Innovation. Some sectors and industries face a signifi- 
cant number of regulatory requirements, some of which may be redundant, 
inconsistent, or ovwlapping. Greater coordination across agencies could re- 
duce these requirements, thus reducing costs and simplifying and harmo- 
nizing rules. In developing regulatory actions and identifying appropriate 
approaches, each agency shall attempt to promote such coordination, sim- 
plification, and harmonization. Each agency shall also seek to identify, as 
appropriate, means to achieve regulatory goals that are designed to promote 
innovation. 

Sec. 4 . Flexible j4pprooc/ies. Where relevant, feasible, and consistent with 
regulatory objectives, and to the extent permitted by law, each agency shall 
idi^tify and consider regulatory approaches that reduce burdens and main- 
tain flexibility and freedom of choice for the public. These approaches 
include warnings, appropriate default rules, and disclosure requirements 
as well as provision of information to the public in a form that i.s clear 
and intelligible. 

Sec. 5. Science. Consistent with the President’s Memorandum for the Heads 
of Executive Departments and Agencies, “Scientific Integrity” (March 9, 2009), 
and its implementing guidance, each agency shall ensure the objectivity 
of any scientific and technological information and processes used to support 
the agency's regulatory actions. 

Sec. 6. flelrospective Analy.ws of Existing ilules. (a) To facilitate the periodic 
review of existing significant regulations, agencies shall consider how best 
to promote retrospective analysis of rules that may be outmoded. Ineffective, 
insufficient, or excessively burdensome, and to modify, streamline, expand, 
or repeal them in accordance with what has been learned. Such retrospective 
analyses, including supporting data, should be released online whenovor 
possible. 

(b) Within 120 days of the date of this order, each agency shail develop 
and submit to the O^ce of Information and Regulatory Affairs a preliminary 
plan, coiuiisient with law and its resources and regulatory priorities, under 
which the agency will periodically review its existing significant regulations 
to determine whether any such regulations should bo modified, streamlined, 
e^nded. or repealed so as to make the agency's regulatory program more 
ofl^tive or less burdensome in achieving the regulatory objectives. 

Sec. 7. Genera/ Provisions, (a) For purposes of this order, “agency” shall 
have the meaning set forth in section 3(b) of Executive Order 12666. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 

(i) aothorily granted by law to a department or agency, or the head 
thereof; or 

(ii) functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(cl This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(d) Tliis order is not intended to, and does not. create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 



THE WHITE HOUSE. 

January 18, 2011. 
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Presidential Documents 


Memorandum of January IB, 2011 

Regulatory Flexibility, Small Business, and Job Creation 


Memorandum for the Heads of Executive Departments and Agencies 

Small businesses play an essential role in the American economy; they 
help to fuel productivity, economic growth, and job creation. More than 
half of all Americans working in the private sector either are employed 
by a small business or own one. During a recent 15-year period, small 
businesses created more than 60 percent of all new jobs in the Nation. 
Although small busino.sse.s and new companies provide the foundations 
for economic growth and job creation, they have feced severe challenges 
as a result of the recession. One consequence has been the loss of significant 
numbers of jobs. 

The Regulatory Flexibility Act (RFA). 5 U.S.C. 601-612. establishes a deep 
national commitment to achieving statutory goals without imposing unneces- 
sary burdens on the public. The RFA emphasizes the importance of recog- 
nizing “differences in the scale and resources of regulated entities” and 
of considering “alternative regulatory approaches . . . which minimize the 
signiGcant economic impact of rules on small businesses, small organizations, 
and small govenunentai jurisdictions.” 5 U.S.C. 601 note. 

To promote its central goals, the RFA imposes a series of requirements 
designed to ensure that agencies produce regulatory flexibility analyses that 
give careful consideration to the effects of their regulations on small busi- 
nesses and explore significant alternatives in order to minimize any signifi- 
cant economic impact on small businesses. Among other things, the RFA 
requires that when an agency proposing a rule with such impact is required 
to provide notice of the proposed rule, it mast also produce an initial 
regulatory flexibility analysis that includes discussion of significant alter- 
natives. Significant alternatives include the use of performance rather than 
design standards: simplification of compliance and reporting requirements 
for small businossos: establishment of different timetables that take into 
account the resources of smalt businesses; and exemption from coverage 
for small businesses. 

Consistent with the goal of open government, the RFA also encourages 
public participation in and transparency about the rulemaking process. 
Among other things, the statute requires agencies proposing rules with a 
signiGcant economic impact on small businesses to provide an opportunity 
for public comment on any required initial regulatory GexibilUy analysis, 
and generally requires agencies promulgating final rules with such signiGcant 
economic impact to respond, in a final regulatory llexlbility analysis, to 
comments Glcd by the Chief Counsel for Advocacy of tho Small Business 
Administration. 

My Administration is firmly committed tn eliminating excessive and unjusti- 
fied burdens on small businesses, and to ensuring Hiat regulations are de- 
signed with careful consideration of their effects, including their cumulative 
effects, on small businesses. Executive Order 12666 of September 30, 1993, 
as amended, states. “Each agency shall tailor its regulations to Impose the 
least burden on society, including individuals, businessas of differing sizes, 
and other entities (including small communities and goverumeutal entities), 
consistent with okaining the regulatory objectives, taking into account, 
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among olh^* things, and to the extent practicable, the costs of cumulative 
regulations.” 

In the current economic environment, it is especially important for agencies 
to design regulations in a cost-effective manner consistent with the goals 
of promoting economic growth, innovation, competitiveness, and job creation, 
Accordingly, I hereby direct executive departments and agencies and request 
independent agencies, when initiating rulemaking that will have a significant 
economic impact on a substantial number of small entities, to give serious 
consideration to whether and how it is appropriate, consistent with law 
and regulatory objectives, to reduce regulatory burdens on small businesses, 
ihrough increased flexibility. As the RFA recognizes, such flexibility may 
take many forms, including: 

• extended compliance dates lhat take into account the resources available 
to small entities; 

• performance standards rather than design standards; 

• simplification of reporting and compliance requirements (as. for example, 
through streamlined forms and electronic filing option.?); 

• different requirements for large and small firms; and 

• partial or total exemptions. 

I further direct that whenever an executive agency chooses, for reasons 
other than legal limitations, not to provide such flexibility in a proposed 
or final rule that is likely to have a significant economic impact on a 
substantial number of .small entities, it should explicitly justify its decision 
not to do so in the explanation that accompanies that proposed or final 
rule. 

Adherence to these requirements is designed to ensure lhat regulatory actions 
do not place unjustified economic burdens on small business owners and 
other small entities. If regulations are preceded by careful analysis, and 
subjected to public comment, they are less likely to be based on intuition 
and guesswork and more likely to be justified in light of a clear understanding 
of the likely consequences of alternative courses of action. With lhat undH^ 
standing, agencies will be in a better pusilion to protect the public while 
avoiding excessive costs and paperu'ork. 

This memorandum is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. Nothing in tliis memo- 
randum shall be construed to impair or otherwise affect the functions of 
the Director of the Office of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 
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TTie Director of the Office of Management and Budget is authorized and 
directed to ptdilish this memorandum in the Federal Register 



THE WHITE HOUSE. 
Wiu/ungron. [anuary IB, 2011 


|FR Doc. J01]-ia87 
Rlcii 1-90-11: 8:4S ami 
Billing code ailO-At-P 
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Title 3 Executive Order 13579 of July 11, 2011 

The President Regulation and Independent Regulatory Agencies 


By the authority vestad in me as President by the Constitution and the 
laws of the United States ol America, and in order to improve regulation 
and regulatory review, it is hereby ordered as follows; 

Section 1. Policy, (a) Wise regulatory decisions depend on pubiic participa- 
tion and on careful analysis of the liliely consequences of regulation. Such 
decisions are informed and improved by allowing interested members of 
the public to have a meaningful opportunity to participate in rulemaking. 
To the extent permitted by law, such decisions should he made only after 
consideration of their costs and benefits (both quantitative and qualitative). 

(b) Executive Order 13563 of January 18, 2011. “Improving Regulation 
and Regulatory Review,” directed to executive agencies, was meant to 
produce a regulatory system that protects “public health, welfare, safety, 
and our environment while promoting economic growth, innovation, com- 
petitiveness, and job creation." Independent regulatory agencies, no less 
than executive agencies, should promote that goal. 

(c) Executive Order 13563 set out general requirements directed to execu- 
tive agencies concerning public participation, integration and innovation, 
Hexible approaches, and science. To the extent permitted by law, independent 
regulatory agencies should comply with these provisions as well. 

Sec. 2. Betrospeetive Anniyses of Existing Rules, (a) To ^cilitate the periodic 
review of existing significant regulations, independent regulatory agencies 
should consider bow host to promote retrospective analysis of rules that 
may be outmoded, ineffective, insufficient, or excessively burdensome, and 
to modify, streamline, expand, or repeal them in accordance with what 
has been learned. Such retrospective analyses, including supporting date 
and evaluations, should be released online whenever possible. 

(b) Within 120 days of the date of this order, each independent regulatory 
agency shonld develop and release to the public a plan, consistent with 
law and reflecting Its resources and regulatory priorities and processes, 
under which the agency will periodically review its existing significant 
regulations to determine whether any such regulations should be modified, 
streamlined, expanded, or repealed so as to make the agency's regulatory 
program more effective or less burdensome in achieving the regulatory objec- 
tives. 

Sec- 3. Genera/ Provisions, (a) For purposes of this order, "executivo agency” 
shall have the meaning set forth for the term “agency” in section 3(b] 
of Executive Order 12666 of September 30, 1993, and “indopeodent rogu* 
latory agency” shall have the meaning set forth in 44 U.S.C. 3502(5). 

(b) Nothing in this order shall be construed to impair or otherwise affect; 
(i) authority granted by law to a department or agency, or the iiead 
thereof: or 

(u) functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(c) This order shall be implemented consistent with applicable law and 
subjoct to the availability of appropriations. 
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(d) This Older is not intended to. and does not. create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agant.s, or any other person. 



THE WHITE HOUSE. 
July 11. 2011. 

(FR Doc, aail-l?9SS 
Billing codo 3195-Wl-P 
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7it{e 3 Executive Order 13610 of May 10, 2012 

The President Identifying and Reducing Regulatory Burdens 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, and in order to modernize our regu- 
latory system and to reduce unjustifiod regulatory burdens and costs, it 
is hereby ordered as follows: 

Section 1. Policy. Regulations play an indispensable role in protecting public 
health, welfare, safety, and our environment, but they can also impose 
significant burdens and costs. During challenging economic times, we should 
be especially careful not to impose unjustified regulatory requirements. For 
this reason, it is particularly important for agencies to conduct retrospective 
analyses of existing rules to examine whether they remain justified and 
whether they should be modified or streamlined in light of changed cir- 
cumstances. including the rise of new technologies. 

Executive Order 13S63 of January IB. 2011 (Improving Regulation and Regu- 
latory Review), states that our regulatory system “must measure, and seek 
to improve, the actual results of regulatory requiroments.'’ To promote this 
goal, that Executive Order requires agencies not merely to conduct a single 
exercise, but to engage in “periodic review of existing significant regulations.’’ 
Pnrsuant to section 6(b) of that Executive Order, agencies are required to 
develop retrospective review plans to review existing signifleant regulations 
in order to “detennine whether any such regulations should be modihed, 
streamlined, expanded, or repealed.'* The purpose of this requirement is 
to “make the agency’s regulatory program more effective or less burdensome 
in achieving the regulatory objectives.” 

In response to Executive Order 13563, agencies have developed and mads 
available for public comment retrospective review plans that identify over 
hve hundred ioitiatives. A small fraction of those initiatives, already finalized 
or formally proposed to the public, are anticipated to eliminate billions 
of dollars in regulatory costs and tens of millions of hours in annual paper- 
work burdens. Significantly larger savings are anticipated as the plans are 
implomented and as action is taken on additional initiatives. 

As a matter of longstanding practice and to satisfy statutory obligations, 
many agencies engaged in periodic review of existing regulations prior to 
the issuance of Executive Order 13563. But further steps should be taken, 
consistent with law. agency resources, and regulatory priorities, to promote 
public participation in retrospective review, to modernize our regulatory 
.system, and to institutionalize regular assessment of significant regulations. 
Sec. 2. Public Participation in RetmspectivB Review. Members of the public, 
including those directly and indirectly affected by regulations, as well as 
State, local, and tribal governments, have important information about the 
actual chects of existing regulations. For this reason, and consistent with 
Executive Order 13S63, agencies shall invite, on a regular basis (to be deter- 
mined by the agency head in consultation with the Office of Information 
and Regulatory Affairs (OIRA)), public suggestions about regulations in need 
of retrospective review and about appropriate modifications to such regula- 
tions. To promote an open exchange of information, retrospective analyses 
of regulations, including supporting data, shall be released to the public 
online wherever practicable. 

Sec. 3. Setting Priorities. In implementing and improving their retrospective 
review plans, and in cOTsidering retrospective review suggestions horn the 
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public, agencies shall give priority, consistent with law, to those initiatives 
that will produce significant quantihable monetary savings or significant 
quantihable reductions in paperwork burdens while protecting public health, 
welfore, saf^y, and our environment. To the extent practicable and permitted 
by law, agencies shall also give special consideration to initiatives that 
would reduce unjustified regulatory burdens or simplify or harmonize regu- 
latory requirements imposed on small businesses. Consistent with Executive 
Order 13563 and Executive Order 12866 of September 30, 1993 {Regulatory 
Planning and Review), agencies shall give consideration to the cumulative 
elfects of their own regulations, including cumulative burdens, and shall 
to the extent practicable and consistent with law give priority to reforms 
that would make significant progress in reducing those burdens while pro- 
tecting public health, welfare, safety, and our environment. 

Sec. 4. Accountahilily. Agencies shall regularly report on the status of their 
retrospective review efforts to OIRA. Agency reports should describe progress, 
anticipated accomplishments, and proposed timelines for relevant actions, 
with an emphasis on the priorities described in section 3 of this order. 
Agencies shall submit draft reports to OIRA on September 10, 2012, and 
on the second Monday of January and July for each year thereafter, unless 
directed otherwise through subsequent guidance from OIRA. Agencies shall 
make linal reports available to the public within a reasonable period (not 
to exceed three weeks from the date of submi.ssion of draft reports to OIRA). 
Sec. 5. General Provision.?, (a) For purposes of this order, “agency” means 
arty authority of the United Stetes that is an “agency” under 44 U.S.C. 
3502(1), oth^ than those considered to be independent regulatory agencies, 
as defined in 44 U.S.C. 3502(5). 

(b) Nothing in this order shall be construed to impair or otherwise affect: 

(i] the authority granted by law to a department or agency, or the head 

thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 

relating to budgetary, administretive, or legislative proposals. 

(c) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 

(d) This order is not intended to. and does not. create any right or 
beneHl. substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, Us 
officers, employees, or agents, or any other person- 



THE WHITE HOUSE, 
May 10. 2012. 


Dor- Z0)Z-t!7SS 
KIM S-11-12; ims ami 
Oillliis «uIh USS-FZ-e 
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Appendix G Abbreviations 

A&E architecture and engineering 

ACUS Administrative Conference of the United States 

ADA Americans with Disabilities Act 

AIR Aircraft Certification Service 

ANPRM advance notice of proposed rulemaking 

APA Administrative Procedure Act 

APHIS Animal and Plant Health Inspection Service 

ARRA American Recovery and Reinvestment Act 

BASICS Behavior Analysis and Safety Improvement Categories 

BLM Bureau of Land Management 

CAIR clean air interstate rule 

CFPB Consumer Financial Protection Bureau 

Cl compression ignition 

CISWl Commercial and Industrial Solid Waste Incineration (rule) 

CMS Centers for Medicare and Medicaid Services 

CSA Comprehensive Safety Assessment Program 

DHS Department of Homeland Security 

DOE Department of Eneigy 

DOI Department of the Interior 

DOJ Department of Justice 

DOL Department of Labor 

DOT Department of Transportation 

DRC Democratic Republic of Congo 

DSW definition of solid waste 

EBSA Employee Benefits Security Administration 

E.O. Executive Order 

EOP Executive Office of the President 

EPA Environmental Protection Agency 

EPCA Energy Policy and Conservation Act 

FCC Federal Communications Commission 

FIP federal implementation plan 

FLSA Fair Labor Standards Act 

FMCSA Federal Motor Carrier Safety Administration 

FRFA final regulatory flexibility analysis 

FSA flexible spending account 

FWS Fish and Wildlife Service 

FY fiscal year 

GAO Government Accountability Office 

GHG greenhouse gas 

GHS Globally Harmonized System (of classification and labeling of chemicals) 

HHS Department of Health and Human Services 

HOS hours of service 
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I2P2 injury and illness prevention programs 

IBR incorporation by Reference 

ILEC incumbent local exchange carrier 

IRFA initial regulatory flexibility analysis 

IRS interna! Revenue Service 

LDV/LDT light-duty vehicles / light-duty trucks 

LHWCA Longshore and Harbor Workers Compensation Act 

MHz megahertz 

MSHA Mine Safety and Health Administration 

MSO Musculoskeletal Reporting rule 

NAHB National Association of Home Builders 

NARA National Archives and Records Administration 

NESHAP National Environmental Standards for Hazardous Air Pollutants 

NHSM nonhazardous secondary materials 

NOAA National Oceanic and Atmospheric Administration 

NPRM notice of proposed rulemaking 

NSO northern spotted owl 

NSPS New Source Performance Standards 

NTTAA National Technical Transfer Advancement Act 

OIRA Office of Information and Regulatory Affairs 

OMB Office of Management and Budget 

OSHA Occupational Safety and Health Administration 

PFOS perfluoroocytl sulfonates 

P.L. Public Law 

QM qualified mortgage 

QRM qualified residential mortgage 

RESPA Real Estate Settlement Procedures Act 

RFA Regulatory Flexibility Act 

RIA regulatory impact analysis 

RICE reciprocating internal combustion engines 

SBA Small Business Administration 

SBIR Small Business Innovation Research 

SBJA Small Business Jobs Act 

SBREFA Small Business Regulatory Enforcement Fairness Act 

SEC Securities and Exchange Commission 

SI spark ignition 

SMS Safety Measurement System 

SOP standard operating procedure 

State Department of State 

TILA Truth in Lending Act 

Treasury Department of the Treasury 

USCIS United States Citizenship and Immigration Service 

USDA United States Department of Agriculture 

UST underground storage tanks 

W WT wastewater treatment lank 
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SBM 

office of Advocacy 

jwww.si^^gov/advococy ] Advocacy: the voice of small business in government 


March 20, 2013 


The Honorable David Schweikert, Chairman 

U.S. House of Representatives Small Business Committee, 

Subcommittee on Investigations, Oversight and Regulations 
2361 Rayburn House Office Building 
Washington, D.C. 20515 

The Honorable Yvette Clarke, Ranking Member 
U.S. House of Representatives Small Business Committee 
Subcommittee on Investigations, Oversight and Regulations 
B-343C Rayburn House Office Building 
Washington, D.C. 205 1 5 

Dear Chairman Schweikert and Ranking Member Clarke: 

Let me begin by thanking you and the House Small Business Subcommittee on Investigations, 
Oversight and Regulations for the March 14, 2013, hearing to examine the compliance of federal 
agencies with the Regulatory Flexibility Act (RFA) and the efforts of the Office of Advocacy to 
hold agencies accountable. As a former small business owner and entrepreneur myself, I also 
want to thank you for your strong, continued support for the nation’s many small businesses and 
the work Advocacy does on their behalf. 

As you know, Congress created the Office of Advocacy in 1976 as an independent office tasked 
with advancing the views, concerns and interests of small businesses before Congress, the White 
House, federal agencies, federal courts and state policy makers. Then, in 1 980, Congress passed 
the Regulatory Flexibility Act (RFA) and directed the Office of Advocacy to monitor 
compliance with the new law. The ^A asks federal agencies to try and minimize the impact of 
proposed federal regulations on small businesses. Specifically, when a federal agency designates 
that a proposed rule or regulation will have a “significant economic impact on a substantial 
number of small entities,” the RFA directs them to consider alternatives to reduce this impact. 

Advocacy’s role, as set by the RFA, is not to block rules and regulations or make them less 
effective. Instead, we work with federal agencies to find alternatives that accomplish the 
agency’s mission, while easing the regulation’s burden on small businesses - an approach I have 
worked hard to ensure our office always pursues. 


409 3rd Street, SW • MC 3114 ■ Washington, DC 20416 ■ 202/205-6533 ph ■ 202/205-6938 fax 
www.sba.gov/advocacy 
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The RFA is an important law that helps federal agencies adopt sound regulations, while also 
minimizing those regulations’ impact on small businesses. Spanning across Republican and 
Democratic Administrations, the Office of Advocacy has saved small businesses more than $85 
billion in first-year regulatory costs over the last decade through its work with federal agencies 
and the RFA. These savings help agencies achieve their regulatory goal, while also allowing 
small businesses to spend more time and money growing their business. 

As I mentioned in my opening remarks at the March 14 hearing, I wanted to respond to the later 
testimony of Rena Steinzor, president of the Center for Progressive Reform (CPR), who used the 
RFA hearing as an opportunity to launch inaccurate allegations against the Office of Advocacy 
and the work we do on behalf of small businesses. While I admire Ms. Steinzor’s passion, I 
believe her testimony and the Center for Progressive Reform’s report are inaccurate and 
represent a fundamental misunderstanding of our office. 

Ms. Steinzor accuses the Office of Advocacy of “consciously diverting its limited, taxpayer- 
funding resources away from helping truly small businesses understand and comply with 
regulatory requirement toward pursuing the complaint du j our of the very large companies ...” 

Our congressional mandate is to focus on easing a regulation’s burden on small businesses as the 
regulation is going through the regulatory process and not to provide compliance assistance. The 
rule-making agencies themselves are tasked with helping small businesses comply with the rules 
and regulations after they are issued. CPR makes this complaint throughout its report, and, while 
we support any additional help for small businesses. Advocacy must focus its limited, taxpayer- 
funding resources to remain within the bounds of our congressional mandate. 

Ms. Steinzor also complains that we ignore the needs of small businesses - a fiuquent criticism 
throughout her testimony and CPR’s report. Again, these allegations are completely inaccurate. 
Small businesses make up about 99 percent of all businesses in this country, and so Advocacy 
listens to and works with a wide array of entrepreneurs and small business groups. Advocacy’s 
staff and regional advocates stationed across the country regularly visit small businesses to speak 
with owners; attend issue conferences and seminars; host or attend roundtable discussions; speak 
fiequently with regulatory and economic experts; and often see firsthand how regulations affect 
small businesses. Similar to how Members of Congress depend on their district staff, field 
representatives and caseworkers to be their eyes and eats on the ground, our regional advocates 
fill this same important role. 

Additionally, throughout my tenure as Chief Counsel, I have visited more than 30 states to speak 
with small business owners and the Office of Advocacy has held more than 3,000 meetings or 
roundtable discussions with small businesses, entrepreneurs and key stakeholders. In fact, one 
small business owner who spoke at the March 14 hearing alongside Ms. Steinzor - Carl Harris of 
the Carl Harris Company in Wichita, Kansas - later said in an interview with the Washington 
Business Journal that the Office of Advocacy has done “a great job” in representing the interests 
of small companies in the regulatory process. 
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As part of Advocacy’s overall outreach efforts, our office regularly convenes roundtable 
discussions, all of which are open to the public, to learn about upcoming or pending regulations 
and other issues of concern to small entities {e.g. small businesses, small organizations and small 
governmental jurisdictions). Ms. Steinzor and CPR continue to label these important discussions 
as “secret and closed-door” meetings and suggest they violate the Federal Advisory Committee 
Act (FACA). Again, Ms. Steinzor is incorrect and, 1 believe, misunderstands the role these 
roundtables play as part of our overall outreach efforts. 

Advocacy’s roundtables do not violate FACA, because these roundtables are not designed to 
formulate consensus recommendations for the office, nor are any such recommendations the 
“preferred” source of advice for office policies - two important criteria established in FACA. 

The Office of Advocacy sought and received an opinion several years ago from the SBA Office 
of General Counsel to ensure the roundtable discussions were in full compliance with the law - 
and we remain in full compliance today. 

Advocacy invites and welcomes all perspectives at these roundtables - including input from 
small business owners, trade associations, regulatory experts and staff and leadership from 
federal agencies and Congress - that can help Advocacy better understand potential impacts on 
small businesses and to propose solutions. On many occasions, representatives and heads of the 
regulatory agencies themselves and staff from many congressional offices are present at these 
meetings and we welcome their participation. 

To preserve frank and open discussion. Advocacy has a long-standing policy to ask that press not 
attend and the informal discussions similarly not be disclosed to the press. However, members 
of the press are on roundtable distribution lists, receive copies of presentations and other 
materials distributed at the roundtables and regularly report on the public presentations. 

Ms. Steinzor also suggests that Advocacy is breaking the law when we advocate the views of 
small businesses throughout the regulatory process, which she claims is in violation of the Anti- 
Lobbying Act - a law that prohibits some forms of lobbying by federal employees. Again, this 
accusation represents a fundamental misunderstanding of our office. In fact. Congress created 
the Office of Advocacy to advance and advocate the views, concerns and interests of small 
businesses before Congress, the White House, federal agencies, federal courts and state policy 
makers. So, we are required by law to advise federal agencies and Congress about small 
business issues. To do so, Advocacy uses broad outreach to small businesses, sound economic 
research and expert policy analyses, all of which help identify small business concerns so 
entrepreneurs can focus on nmning their business, creating jobs and strengthening their 
communities. 

In the discussions about the size of small businesses, Ms. Steinzor claims that Advocacy’s small 
business size standards are too broad. The Office of Advocacy does not set the definition of a 
small business. Under the Small Business Act, small businesses are defined by the U.S. Small 
Business Administration Office of Size Standards; Advocacy and the agencies are required by 
law to use those standards. 
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Finally, Ms. Steinzor and CPR claim Advocacy takes “consistently hostile” stances on regulatory 
proposals and tries to undercut the work of rule-making agencies. Again, these accusations 
represent a complete misunderstanding of our office. I strongly believe regulations serve an 
important role in our economy and our society, from helping to ensure we have clean air and 
water, to making toys safer for children and to protecting the health and safety of employees 
while at work. Advocacy’s role, as mandated by Congress, is not to block rules and regulations 
or make them less effective; rather, our role is to work with regulators and Congress to get the 
same result they want from the regulation, while easing that regulation’s burden on small 
businesses. We believe rules and regulations are stronger and more effective when small 
businesses are part of the rule-making process. Our principal goal is and always has been to 
improve the regulation and not to block it. 

Thank you again for the March 14th hearing on the Regulatory Flexibility Act and for letting me 
respond to the recent accusations made against the Office of Advocacy. While we disagree with 
Ms. Steinzor’ s testimony and the CPR report, I always welcome constructive criticism on how 
the Office of Advocacy can be improved. As this office’s Chief Counsel, I ensure you that we 
vrill continue our work advocating the views and concerns of small businesses throughout the 
federal govenunent and will, to the best of our ability, meet the duties and responsibilities given 
to us by your committee and the U.S. Congress. 


Sincerely, 



Winslow Sargeant, Ph.D. 
Chief Counsel for Advocacy 
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Statement 
of the 

U.S. Chamber 
of Commerce 


ON: Regulating the Regulators- Reducing Burdens on Small 

Business 

TO: House Committee on Small Business, Subcommittee on 

Investigations, Oversight and Regulations 

BY: Marc Freedman, the United States Chamber Of Commerce 

DATE: March 14, 2013 


The Chamber’s mission is to advance human progress through an economic, 
political and social system based on individual freedom, 
incentive, initiative, opportunity and responsibility. 
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The U.S. Chamber of Commerce is the world’s largest business 
federation representing the interests of more than 3 million busi- 
nesses of all sizes, sectors, and regions, as well as state and local 
chambers and industry associations. 

More than 96% of Chamber member companies have fewer than 
100 employees, and many of the nation’s largest companies are also 
active members. We are therefore cognizant not only of the chal- 
lenges facing small businesses, but also those facing the business 
community at large. 

Besides representing a cross-section of the American business 
community with respect to the number of employees, major classi- 
fications of American business — e.g., manufacturing, retailing, serv- 
ices, construction, wholesalers, and finance — are represented. The 
Chamber has membership in all 50 states. 

The Chamber’s international reach is substantial as well. We be- 
lieve that global interdependence provides opportunities, not 
threats. In addition to the American Chambers of Commerce 
abroad, an increasing number of our members engage in the export 
and import of both goods and services and have ongoing investment 
activities. The Chamber favors strengthened international competi- 
tiveness and opposes artificial U.S. and foreign barriers to inter- 
national business. 

Positions on issues are developed by Chamber members serving 
on committees, subcommittees, councils, and task forces. Nearly 
1,900 businesspeople participate in this process. 



108 


Mr. Chairman, Madam Ranking Member, thank you for inviting 
to testify this morning on the value of the Regulatory Flexibility 
Act in the regulatory process. I am Marc Freedman, and I serve as 
the Executive Director for Labor Law Policy at the U.S. Chamber. 
In that role I work on several important workplace and employ- 
ment regulatory areas, most notably OSHA, the FMLA, and the 
FLSA. Before coming to the Chamber more than eight years ago, 
I was the Regulatory Counsel for the Senate Small Business Com- 
mittee with the primary responsibility of overseeing agency compli- 
ance with the Regulatory Flexibility Act as modified by the Small 
Business Regulatory Enforcement Fairness Act (SBREFA). 

This morning I would like to focus my remarks on examples 
where OSHA and other Department of Labor agencies under the 
current administration did not take advantage of the RFA and 
SBREFA in their rulemakings. Note that I said “did not take ad- 
vantage.” The Reg Flex Act and SBREFA can be potent tools for 
agencies to help them develop better, more tailored regulations. In- 
stead of seeing these laws as opportunities to get insightful input, 
too often agencies see these laws as obstacles in the rulemaking 
process to be overcome. 

The Regulatory Flexibility Act and SBREFA Enhance 
Rulemakings 

The RFA and SBREFA are common sense additions to the rule- 
making process which, at their core, just ask agencies to respect 
the small businesses that will be subject to their regulations. The 
RFA requires that agencies conduct analyses on the impact regula- 
tions will have on small entities, or in the case of OSHA, EPA, and 
now the CFPB, small business review panels, unless the agency 
can “certify” that the regulation will not have a “significant eco- 
nomic impact on a substantial number of small entities.” Compli- 
ance with the Regulatory Flexibility Act enhances the rulemaking 
process — assuming that the goal is to produce regulations that will 
have the maximum beneficial impact with a minimal burdensome 
impact. 

As I have reviewed agency rulemakings over the years, I have 
seen many agencies go to some lengths to avoid conducting these 
analyses. The dispute often arises in the context of the “factual 
basis” agencies are required to provide to support their certifi- 
cation. In some rulemakings I have reviewed, this factual basis is 
either absent, or the agency uses a declarative tautological state- 
ment that the proposed regulation will not have a significant eco- 
nomic impact on a substantial number of small entities to support 
the certification that the regulation will not have a significant eco- 
nomic impact on a substantial number of small entities. Often 
agencies seriously underestimate the cost impacts of a regulation. 
In some cases this can also mean ignoring industries affected. I 
should point out that these problems of agency adherence to the re- 
quirements of the RFA are not unique to any specific administra- 
tion or party — they span several administrations of both political 
parties. 

The key is that the RFA and SBREFA create channels for input 
from small entities that will be affected by the proposed regula- 
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tions. When agencies seek this input, and respect those small enti- 
ties that will he subject to the regulation, all parties come out 
ahead. Beyond the requirements for small business review panels 
that apply to OSHA, EPA, and the CFPB, the RFA’s affirmative 
outreach requirement applies to all other agencies subject to the 
Administrative Procedure Act’s requirement for notice and com- 
ment rulemaking. Section 609(a) directs agencies to “assure that 
small entities have been given an opportunity to participate in the 
rulemaking... through the reasonable use of techniques such as — (3) 
the direct notification of interested small entities.” As the Regu- 
latory Flexibility Act and even SBREFA were enacted before the 
advent of the internet, this requirement is considerably easier now 
than when these laws were passed, and accordingly there is even 
less reason why agencies should avoid doing this. Too many times 
agencies think that publishing a proposed regulation in the Federal 
Register constitutes some form of affirmative outreach. 

In addition to requiring certain steps if an agency cannot certify 
a regulation, the RFA always allows an agency to voluntarily en- 
gage in the outreach and analysis steps specified by the RFA and 
SBREFA even if an agency is able to certify that the trigger 
threshold has not been met. 

There is one more important point I would like to make about 
the impact of the RFA: it does not force an agency to change their 
rulemaking, nor does it authorize the SBA Office of Advocacy to 
change or block an agency’s rulemaking, even if that agency is ig- 
noring Advocacy’s advice. The RFA merely sets out a process but 
it does not specify the outcome. 

Examples of OSHA Rulemakings Where A SBREFA Panel 
Would Have Made A Difference 

Unfortunately, OSHA under this administration has displayed a 
certain resistance to taking advantage of the SBREFA process. In 
various examples, OSHA could have clearly benefited if they had 
been willing to use the small business panel review process that 
the act lays out. And in each of these cases, there would have been 
no delay in moving the rulemakings forward. 

Early in this administration, OSHA initiated several 
rulemakings without availing themselves of the benefits from the 
small business panel reviews. In each case they certified that these 
rulemakings did not trigger SBREFA but in each case the agency 
would have benefited from using the small business panel review 
even if the certification was valid. 

One of the first rulemakings from this OSHA was one to “clarify” 
when small businesses who voluntarily enter into the on-site con- 
sultation program — that is they ask for help from OSHA in identi- 
fying hazards in their workplace — would be subject to enforcement. 
Traditionally, there is a fire wall between the consultation and en- 
forcement programs. This cooperative agreements rulemaking 
sought to reinforce that OSHA was going to look for opportunities 
to pursue enforcement even for those employers who are truly 
doing the right thing. 

OSHA certified that this proposed regulation would not trigger 
SBREFA, but as it explicitly and exclusively deals with small busi- 
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nesses, OSHA would have benefited from hearing directly from 
small businesses about their views on this rulemaking. Indeed, not 
conducting a small business review panel for this rulemaking re- 
veals the lack of concern this OSHA has for the impact of their ac- 
tions on small businesses. Had they done so, they would have 
heard that small businesses would be less comfortable entering into 
the consultation program if this rulemaking is completed. Getting 
that message with that clarity at that time, might have steered 
OSHA from proposing this regulation. The Chamber filed com- 
ments making this point, as did the SBA Office of Advocacy. 

Reducing participation in this program may be one of OSHA’s 
goals as Secretary Solis and then Acting Assistant Secretary Jor- 
dan Barab made explicitly clear in speeches during that period that 
they wanted to emphasize enforcement and deemphasize coopera- 
tive agreements and other approaches that did not rely on enforce- 
ment. 

The only regulatory agenda for 2012, issued in late December, in- 
dicates that this rulemaking is scheduled to be finalized in April. 

Another rulemaking where OSHA suffered for not conducting a 
small business panel review is the high profile rulemaking to add 
a column to the OSHA 300 recordkeeping log to track musculo- 
skeletal disorders (MSDs) — the injuries associated with ergonomics. 
OSHA certified this regulation as not having a significant economic 
impact on a substantial number of small entities, based on their 
claim that compliance with this would only take five minutes. 
OSHA severely underestimated the impact of this rulemaking by 
ignoring the fact that small businesses would now be held account- 
able for determining whether an MSD is work related — a poten- 
tially complicated and uncertain analysis. The Chamber urged 
OSHA to conduct the small business review plan, but OSHA de- 
clined to do so. 

In July 2010, OSHA submitted a final regulatory package to 
OIRA for review but in January 2011, OSHA was forced to with- 
draw the regulation from OIRA and instructed to get more input 
from small businesses. This resulted in the agency conducting 
three teleconferences with small businesses to hear directly from 
them about their concerns with this rulemaking — exactly what 
would have happened if the agency had conducted the small busi- 
ness panel review at the early stages of the rulemaking. If OSHA 
had taken advantage of the SBREFA procedures, this regulation 
might very well be in place by now. Instead, it is languishing on 
the long term action list and is blocked from moving forward be- 
cause of an appropriations rider. 

The last OSHA rulemaking I want to bring up is the Globally 
Harmonized System for Classification and Labeling — GHS for 
short. This is a sweeping regulation that modifies how producers 
of hazardous chemicals and downstream users of those products 
must label them for hazards and train employees on those hazards. 
The rulemaking was actually started in the Bush administration. 
Again, OSHA declined to conduct a SBREFA panel claiming that 
any costs related specifically to complying with the new regulation 
would be onetime adjustments from compliance with the precursor 
Hazard Communication Standard and therefore, the impact was 
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minimal and did not warrant the small business panel review. 
OSHA did claim to voluntarily comply with the other requirements 
of SBREFA by responding to the issues covered under an Initial 
Regulatory Flexibility Analysis or IRFA, but they stopped short of 
conducting the small business review panel. 

In fact, OSHA claimed this regulation would result in substantial 
net savings to employers because it would eliminate the need to 
produce two sets of labels and safety data sheets when selling prod- 
ucts into international markets. OSHA claims that this regulation 
will save just over $550 million net of costs annually. ^ Fven if this 
calculation is accurate, and we think there are several reasons why 
it is not, this amount when spread over OSHA’s estimate of the 
number of affected establishments of 5.4 million produces an an- 
nual net benefit of about $100. 

The sad point is that this was a regulation that everyone a^eed 
should happen. The Bush administration initiated it. Republicans 
in Congress had called for it, and this was supposed to be the low 
hanging fruit. Unfortunately, when this administration decided to 
take on this rulemaking, they loaded up the regulation with var- 
ious provisions that do not make sense or were not even in the pro- 
posal: 

• OSHA created a new hazard category for Hazards Not 
Otherwise Classified — a catch all that means employers 
will never know if they have labeled and trained for all the 
hazards that OSHA expects. 

• OSHA inserted coverage for combustible dust into the 
final regulatory text without putting it in the proposed test 
despite the fact that OSHA does not have a regulatory def- 
inition for this hazard and is actually conducting a sepa- 
rate rulemaking to develop a standard on combustible 
dust. 

• OSHA specified that the deadline for employers to 
have their training program in place would be a year be- 
fore the deadline for producers to update their labels and 
safety data sheets — the very material that will be the 
focus of the training programs. 

These and other problems would have been made known to 
OSHA during a small business panel review if OSHA had not cer- 
tified this regulation as not triggering SBREFA, or had decided to 
voluntarily conduct the panel. As several of these issues are now 
being litigated, learning about these problems before the regulation 
was proposed might have saved OSHA and the Department consid- 
erable resources and insured a smoother implementation. 

The timing of the input that comes from a small business panel 
is an important feature of this process. Once a regulation is pro- 
posed, an agency is restricted in how much they can change it be- 
fore it becomes final. Proposed regulations are not like proposed 
legislation which can be very fluid and go through several 
iterations and changes before being enacted. When an agency pro- 


^This rulemaking has also been cited by the Obama administration as part of the regulatory 
“look back” effort intended to review old regulations and modify or eliminate them. OSHA’ claim 
that this regulation will save $2.5 billion over five years is a significant part of the overall sav- 
ings claimed by this effort. 



112 


poses a regulation, they are not saying “let’s have a conversation 
about this issue,” they are saying, “this is what we intend to put 
into effect unless there is some very good reason we have over- 
looked why we cannot.” By giving an agency direct feedback about 
how a regulation will affect those covered by it, the agency can 
learn about problems before they get locked into the regulation. 

Examples Where OSHA SBREFA Panels Are Helpful 

As an example of the positive benefits from OSHA conducting a 
small business review panel, consider the rulemaking to revise the 
crystalline silica standard. In 2003, OSHA conducted a panel to 
take input on how this revision would affect small businesses. Sili- 
ca is present in a very wide array of workplaces, in particular in 
construction which is dominated by small businesses. One point 
made by the small businesses in that review was that reducing the 
exposure limit would create tremendous burdens and is likely not 
even technologically feasible. Significantly, they told OSHA that 
the problem was not an exposure limit that was too high, but that 
the current exposure limit is too frequently ignored. Because of the 
review, interested parties were able to see what OSHA was consid- 
ering and what is likely at OIRA under review as a proposed regu- 
lation which has triggered widespread alarm and concern. This ad- 
ministration claims to want to be the most transparent ever; con- 
ducting these panels is one of the best ways to achieve that goal. 

Another example of where an OSHA SBREFA panel will be bene- 
ficial is the anticipated panel for OSHA’s Injury and Illness Pre- 
vention Program, or I2P2, rulemaking. This will be OSHA’s most 
sweeping rulemaking ever; it will require all employers to imple- 
ment safety and health programs according to criteria OSHA will 
establish. To OSHA’s credit, the agency has committed to con- 
ducting the SBREFA small business panel review. Several times 
last year OSHA indicated this process would be getting under way, 
but it has not yet. When it does, interested parties beyond just 
those participating in the panel review will be able to learn what 
OSHA has in mind and see their draft economic analysis. Former 
SBA Advocacy Chief Counsel Jere Glover has told me that this 
process of OSHA showing their cards is perhaps the most signifi- 
cant benefit of this process. 

Examples Where OSHA Should Have Done Rulemakings 
Complete with SBREFA Panels 

Not only has this OSHA given short shrift to the RFA/SBREFA 
process when it has conducted rulemakings, but there are also ex- 
amples where the agency should have gone through rulemaking 
but did not. Had they done rulemakings in these examples, they 
would have been well served to conduct small business review pan- 
els. 

In October 2010, OSHA proposed to change the interpretation for 
the term “feasible” as it applies under the Noise Reduction Stand- 
ard. Before this proposal, employers had broad leeway to use per- 
sonal protective equipment such as noise canceling headphones or 
ear plugs, as long as they provided adequate protection. Under the 
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interpretation, “feasibility” would be reinterpreted to mean any- 
thing that did not cause a business to go out of business. The result 
would be to force many employers to redesign their workplaces to 
install costly engineering controls or implement costly and ineffi- 
cient administrative controls so that employees would only work 
short periods and be rotated in and out of the hazard. 

As this was merely an interpretation, and not a rulemaking, it 
was not subject to the requirements of SBREFA. OSHA published 
the new interpretation for comment, but did not conduct any of the 
analyses associated with a rulemaking such as costs or impact on 
small businesses. Thankfully, in January 2011, OSHA was forced 
to withdraw this interpretation due to an uproar as more and more 
businesses learned about it and determined what the impact would 
be. An independent economic analysis, because OSHA had not done 
one, suggested the impact on the economy would be more than $1 
billion. 

The most recent example of a policy change where OSHA should 
have done a rulemaking but did not was the memo to regional ad- 
ministrators from Deputy Assistant Secretary Richard Fairfax on 
March 12, 2012. This memo laid out various scenarios that could 
constitute violations of the whistleblower protections. Included in 
these scenarios was the use of safety incentive program that focus 
on rates of injuries reported. This memo thus created a con- 
sequence to employers using these types of plans where neither the 
statute nor any regulation establish a prohibition on these plans or 
discuss when they are appropriate. Because this creates a new 
legal consequence for employers, this would have been better han- 
dled through a rulemaking where OSHA would reveal the data and 
evidence that supports this measure, rather than just stating 
blithely that “OSHA has observed that the potential for unlawful 
discrimination under all of these policies may increase when man- 
agement or supervisory bonuses are linked to lower reported injury 
rates.” 

Examples of Other Agencies that Erroneously Avoided 
REA Compliance 

In addition to OSHA not taking advantage of the RFA/SBRFFA 
procedures to enhance their rulemakings, other DOL agencies have 
similarly avoided the RFA. Most notable have been the Office of 
Labor Management Standards in its “Persuader” rulemaking and 
the Employment and Training Administration in its rulemaking 
changing how the H-2B visa program would work. 

In the “Persuader” rulemaking, that would severely restrict the 
availability of the “advice” exemption for reporting under the Labor 
Management Reporting and Disclosure Act, OLMS certified that 
the proposed regulation would not have “a significant economic im- 
pact on a substantial number of small entities” based solely on the 
number of NLRB representation and decertification elections held. 
The proposed regulations would, however, greatly expand the re- 
quirement for employers and their consultants to file and thus the 
Department grossly under estimated the cost to employers. The De- 
partment estimated that the total cost before filing would be mere- 
ly $825,866. The Chamber’s more detailed economic analysis how- 
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ever showed that the proposed rule will impose a first year cost 
burden on the economy of between $910.1 million to $2.2 billion 
and subsequent annual costs of between $285.9 million to $793.1 
million. 

Similarly, the Employment and Training Administration dra- 
matically under estimated the cost of the major changes they pro- 
posed to the H-2B visa program which is heavily used by small 
businesses. The Chamber’s economic analysis shows that the De- 
partment’s estimated first year cost of the proposed rule increases 
from the published amount of $2.1 million to a revised total of 
$53.1 million, and the subsequent years’ annual costs increase from 
the published amount of $810,000 per year to a revised total cost 
of $50.81 million per year. The undiscounted total cost over ten 
years increases from the published total of $9.35 million to a re- 
vised ten-year total of $509.39 million. The ETA claimed that it did 
not have adequate data to provide a more accurate estimate of the 
costs. The only reason the ETA did not have this data is that it 
did not try to develop it. This was a case where the agency should 
have followed the instructions from Section 609(a) to assure partici- 
pation from small entities. 

Conclusion 

The Regulatory Flexibility Act and the Small Business Regu- 
latory Enforcement Fairness Act exist to help agencies improve 
their rulemakings, not to impede them. If agencies welcomes the 
input of small businesses as a source of real world understanding 
these regulations would likely be more narrowly tailored without 
sacrificing the agency mission or regulatory objective. In the inter- 
est of transparency, OSHA should conduct more small business 
panel review and other agencies should look for more direct ways 
to develop the input of small businesses consistent with Section 
609(a). 
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On behalf of the more than 140,000 members of the National As- 
sociation of Home Builders (HAHB), I appreciate the opportunity to 
submit this testimony. My name is Carl Harris. I am a builder 
from Wichita, Kansas, and co-founder of Carl Harris Co., Inc. As 
a specialty contracting firm founded in 1985 we employ approxi- 
mately twenty individuals and are engaged in a variety of residen- 
tial and light-commercial construction applications. I also serve as 
a national area chairman for the National Association of Home 
Builders and am the 2013 President of the Kansas Building Indus- 
try Association. 

As a small businessman operating in a heavily regulated indus- 
try, I understand how difficult (and often costly) it can be to comply 
with the myriad of government regulations that apply to my day- 
to-day work. As a frequent industry representative in the statu- 
torily-mandated small business feedback portion of the regulatory 
rulemaking process, I am well aware of the role small businesses 
play in informing regulators of the potential burdens borne by 
small business with new regulations. I am also aware of the 
strengths and weaknesses inherent to the process. 

While the original Congressional intent and subsequent addi- 
tions/enhancements to the Regulatory Flexibility Act are to be 
lauded, the reality is that far too often agencies either view compli- 
ance with the Act as little more than a procedural “check-the-box” 
exercise or they artfully avoid compliance by other means. Agencies 
should seek to partner with small entities to help create more effi- 
cient, more effective regulations and, in so doing, reduce the com- 
pliance costs for small businesses. I am pleased that the Sub- 
committee is focusing today on the impacts of regulation on small 
businesses. 

The Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA)i requires federal agencies 
to consider the effect of their actions on small entities, including 
small businesses, small non-profit enterprises, and small local gov- 
ernments. When an agency issues a rulemaking proposal, the RFA 
requires the agency to “prepare and make available for public com- 
ment an initial regulatory flexibility analysis. Such analysis shall 
describe the impact of the proposed rule on small entities. 

The RFA states that an initial regulatory flexibility analysis 
(IRFA) shall address the reasons that an agency is considering the 
action; the objectives and legal basis of the rule; the type and num- 
ber of small entities to which the rule will apply; the projected re- 
porting, record keeping, and other compliance requirements of the 
proposed rule; and all federal rules that may duplicate, overlap, or 
conflict with the proposed rule. The agency must also provide a de- 
scription of any significant alternatives to the proposed rule which 
accomplish the stated objectives of applicable statutes which mini- 
mize any significant economic impact of the proposed rule on small 
entities.^ 


15 U.S.C. 601-612 
2 5U.S.C. 603(a). 
35 U.S.C. 603(c). 
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Section 605 of the RFA allows an agency, in lieu of preparing an 
IRFA, to certify that a rule is not expected to have a significant 
economic impact on a substantial number of small entities. If the 
head of the agency makes such a certification, the agency must 
publish the certification in the Federal Register along with a state- 
ment providing the factual basis for the certification. ^ The agency 
must then prepare a final regulatory flexibility analysis (FRF A) for 
publication with the final rule.® The FRFA must include a succinct 
statement of the need for, and the objectives of, the rule, a descrip- 
tion of and the estimate of the number of small entities to which 
the rule will apply, a description of the projected reporting, record- 
keeping, and other compliance requirements of the rule, and a de- 
scription the steps the agency has taken to minimize the significant 
economic impacts on small entities consistent with the stated objec- 
tives and the factual, policy, and legal reasons why the selected op- 
tion was chosen and the alternatives rejected.® 

In addition, under the 1996 amendments to the RFA, known as 
the Small Businesses Regulatory Enforcement Fairness Act 
(SBREFA)’^, when the Occupational Safety and Health Administra- 
tion (OSHA) or Environmental Protection Agency (EPA) is required 
to prepare an IRFA®, they must first notify the Chief Counsel for 
Advocacy of the Small Business Administration (“Advocacy”) and 
provide Advocacy with information on the potential impacts of the 
proposed regulation on small entities and the type of small entities 
that may be affected. Advocacy must then identify individual rep- 
resentatives of affected small entities for the purpose of obtaining 
advice and recommendations about the potential impacts of the 
proposed rule, and the agency must convene a review panel made 
up of the agency. Advocacy, and the Office of Management and 
Budget to review the materials the agency has prepared (including 
any draft proposed rule), collect advice and recommendations of the 
small entity representatives and issue a report on the comments of 
the small entity representatives and the findings of the panel. Fol- 
lowing this process, the agency shall modify the proposed rule, the 
IRFA, or the decision on whether an IRFA is required.^ While 
there are exceptions to the requirement to conduct a SBREFA 
panel, these are limited to situations where the agency certifies 
that the rule will have a minimal impact.^® 

Small Entity Input Considered After the Negotiated Rule 

In 2008, OSHA proposed the Cranes and Derricks Rule, which 
was intended to protect workers from the hazards associated with 
hoisting equipment in construction. For the development of this 
rule, OSHA relied on the negotiated rulemaking process, wherein 
the rule is developed by a committee comprised of individuals who 
represent the interests of those who will be significantly affected by 
the rule. 


*5 U.S.C. 605. 

S5 U.S.C. 604. 

«5 U.S.C. 604(a). 

75 U.S.C. 609. 

® Section llOOG of Dodd-Frank amendment § 609(b) to add CFPB to the list of agencies. 
95 U.S.C. 609(b)(1) through (6). 
i<>5 U.S.C. 609(c). 
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Unfortunately it wasn’t until after the negotiated rulemaking 
process was complete that OSHA convened a Small Business Advo- 
cacy Review Panel to evaluate the potential impact of the rule on 
small entities. I was fortunate to have participated as a small enti- 
ty representative in the review of the proposed Safety Standard for 
Cranes and Derricks in Construction. Several Small Entity Rep- 
resentatives (SERs), myself included, raised concerns at the time 
that the Cranes and Derricks proposal did not differentiate be- 
tween crane applications on residential construction sites and large 
commercial construction sites. As a result, any rule issued with 
this fundamental oversight would disproportionately impact small 
entities. 

I use cranes almost every day for our residential and light com- 
mercial work. We use cranes to set large trusses, steel framing for 
greater clear heights and greater open spaces, and precast concrete 
pieces including floors over basements and safe rooms. 

I personally put forward an effective, feasible alternative that 
would save lives and reduce injuries in a more cost-effective way 
by developing regulations for crane operator certification which are 
appropriate to the equipment that is being used and the risks pre- 
sented by that equipment. This included principles of what should 
be required for crane operators: employer training for the specific 
equipment in use, employer assessment of the conditions of the job 
site, and the equipment and certification by the employer that the 
training has been completed. 

Again, it is unfortunate that small businesses were not brought 
in until after the rule had already been developed through the ne- 
gotiated rulemaking process. As it was, the process seemed little 
more than a procedural hurdle with little interest from OSHA to 
make changes based on the feedback received. 

Poor Economic Analysis and the True Costs to Small Enti- 
ties 

In 2010, OSHA proposed revising its Occupational Injury and Ill- 
ness Recordkeeping regulation to include additional reporting re- 
quirements on work-related musculoskeletal disorders (MSDs). 

While OSHA certified, in accordance with the Regulatory Flexi- 
bility Act (REA), that the proposed recordkeeping rule would “not 
have a significant impact on a substantial number of small enti- 
ties,” industry groups urged OSHA to solicit further input on the 
impact of the proposed rule on small businesses by convening 
Small Business Advocacy Review Panel, as mandated by the REA. 
However, in lieu of a proper small business panel, OSHA convened 
a series of teleconferences in 2011, which I participated in, to reach 
out to the small business community for input on the proposal. 

During the teleconferences, I raised the concern that the pro- 
posed rule would result in additional costs to small employers 
which OSHA had not yet considered. Recording MSDs entails far 
more than simply placing a check mark in the MSD column. It re- 
quires a thorough investigation to correctly classify MSDs. Most 
employers in the home building industry are generally not qualified 
to assess such work-related illnesses. Only qualified medical per- 
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sonnel can analyze MSD injuries — I certainly do not have this med- 
ical expertise and very few home builders have medical degrees. 
Therefore, evaluating each MSD case would be very time con- 
suming for employers, particularly small ones. This evaluation 
would likely take several hours to several days — not minutes as 
OSHA suggests — to consult with qualified medical personnel, re- 
view medical records and reports, and determine whether the MSD 
is new, work-related, or otherwise recordable. This would result in 
significantly increased costs to small businesses. 

As a result of not engaging small businesses earlier and in a 
more comprehensive manner, OSHA failed to account for the true 
impact this proposed rule would have on small entities and their 
employees. OSHA has since temporarily withdrawn the proposed 
Recordkeeping rule citing the need for “greater input from small 
businesses on the impact of the proposal.” I, along with NAHB, 
welcome the prospect of partnering with OSHA on the proposed 
rule in the hopes of developing a better, more workable rule for 
small entities that takes into account the true costs associated with 
compliance. 

Failure to Engage Small Entities in a Meaningful Way 

Improving the way the agencies conduct the required reviews of 
proposed regulations under RFA would result in far more efficient 
regulations and reduced compliance costs for small businesses. 

Unfortunately, agencies often either fall to comply with the RFA 
by ignoring the statutory obligation to convene a small entity re- 
view panel or convene a panel but fail to provide SERs sufficient 
information concerning the proposed rule to allow them to evaluate 
regulatory options or provide alternatives. 

This was the case for a small entity review panel on which I re- 
cently served that reviewed a proposed federal regulation covering 
stormwater discharges from developed sites. EPA, in preparation 
for the panel, failed to provide sufficient detailed information about 
the upcoming rule.^^ As a result, NAHB members serving as SERs 
were unable to estimate compliance costs or identify ways to reduce 
the regulatory burden upon small businesses. Several SERs pro- 
vided written comment that the lack of information made providing 
meaningful input difficult and noted that the agency’s failure to 
provide sufficient information was a violation of SBREEA. Despite 
these concerns, EPA concluded the small entity review panel in De- 
cember 2010. 

This experience highlights a reoccurring limitation of the current 
REA/SBREEA process — namely that the federal agencies often view 
compliance as largely a procedural function during the federal rule- 
making process and not — as Congress intended — an opportunity to 
reduce the burden of regulations on small businesses. When agen- 
cies are unprepared to provide small entity review panelists with 
the information and data necessary to evaluate the costs and com- 


http://www.osha.gov/pls/oshaweb/owadisp. show — document?p — table=NEWS — 
RELEASE&p— id=19158 

^^EPA’s stormwater rule was identified in the December 2010 Unified Agenda notice as 
“Stormwater Regulations Revisions To Address Discharges From Developed Sites.” See 75 Fed. 
Reg. 79851, December 20, 2010. 
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pliance obligations, the process breaks down. Not only do the par- 
ticipants question the value of their participation, but the entire 
regulatory program loses its legitimacy and clearly undermines 
Congress’s intent. 

Failure to Comply with the SBREFA Panel Requirements 

While going through the procedural motions and failing to pro- 
vide the small business community with the necessary tools to pro- 
vide meaningful, constructive feedback is a significant problem, far 
more problematic are the occasions when agencies obviate their re- 
sponsibility to convene review panels, thus removing a small busi- 
ness entirely from the equation. This was the case when EPA failed 
to convene a review panel as the agency sought to amend its Lead 
Renovation, Repair, and Painting (RRP) rule. 

The RRP Rule requires for-hire contractors that conduct renova- 
tion activities in residences built before 1978 to obtain certification 
from EPA; use “lead-safe work practices” designed to contain and 
minimize dust created during the renovation activity; and maintain 
records on these activities. Shortly after finalizing the RRP Rule in 
2008, as a result of a settlement agreement EPA reached with pub- 
lic interest advocates, EPA proposed amending the regulation to re- 
move the “Opt-Out Provision.” The opt-out provision allowed home- 
owners to authorize their contractor to use traditional work prac- 
tices under certain circumstances, resulting in significant cost sav- 
ings. 

Removing the opt-out provision more than doubled the number 
of homes subject to the RRP Rule to 78 million and EPA estimated 
the cost of this action to be $500 Million annually. However, the 
costs are far greater because of EPA’s flawed economic analysis, 
which significantly underestimated the true compliance costs. The 
agency initially estimated that compliance costs would add $35 to 
a typical remodeling job; yet for a typical window replacement 
project the cost ranges from $90 to $160 per window opening, eas- 
ily adding more than $1,000 to each project. Moreover, an EPA In- 
spector General’s (IG) report, published on July 25, 2012, found 
that the EPA failed to use accurate or even reliable information on 
the likely costs of changes to the RRP rule on small entities. More 
specifically, the report called on EPA to review both the original 
RRP rule and the removal of the Opt-Out provisions using REA 
Section 610 authorities: 

“We have identified only a few aspects of EPA’s complex 
benefits -costs analysis that are limited. However, we believe 
these aspects limit the reliability of EPA’s estimates of the 
rule’s costs and benefits to society. The Administration’s 
2011 Executive Order [E.O. 13563] and Section 610 of the 
Regulatory Elexibility Act provide EPA an opportunity to 
review the Lead Rule to determine whether it should be 


1^75 Fed. Reg. 24802, 24812 (May 6, 2010). The agency estimated that the removal of the 
Opt-Out provision would result in $500 million in costs in the first year, but projected this 
amount would decrease to $200 million each year once the agency certified a test kit that satis- 
fied the RRP Rule’s criteria for accurately measuring the presence of lead in paint at regulated 
levels. However, no such test kit has been identified and therefore these cost savings have not 
been realized. 
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modified, streamlined, expanded, or repealed in light of the 
known limitations in the rule’s underlying cost and benefit 
estimates.” 

EPA acknowledged during the initial rulemaking that the Opt- 
Out Rule substantially impacted a significant number of small enti- 
ties and complied with the RFA’s regulatory flexibility analysis re- 
porting requirements. However, EPA refused to convene a new 
panel. Instead, EPA relied on a panel convened more than a decade 
earlier for the original RRP Rule. EPA stated “that reconvening the 
Panel would procedurally duplicative and is unnecessary given that 
the issues here were within the scope of those considered by the 
Panel.” 

In the 17 years since the REA was amended by SBREEA to in- 
clude the panel requirement, EPA has convened approximately 43 
panels. According to a recent report issued by the Congressional 
Research Service (CRS), EPA issued nearly the same number of 
significant regulations during the first Obama Administration, It 
defies belief that so few EPA regulations have met the threshold 
under SBREEA and these numbers illustrate how reluctant agen- 
cies are to comply with the law. 

Contributing to the lack of EPA’s compliance with the REA is the 
absence of an enforcement mechanism. While section 611 of the 
REA provides for judicial review of some of the act’s provisions, it 
does not permit judicial review of section 609(b), which contains 
the panel requirement.^® NAHB believes that the REA should be 
amended to include judicial review of the panel requirement to en- 
sure agencies adhere to the law. 

Many of the deficiencies found in EPA’s RRP rule could have 
been addressed if EPA complied with both the letter and spirit of 
the REA. Ultimately, because they didn’t convene a panel, EPA 
was unable to produce a workable rule and has unnecessarily bur- 
dened small entities. 

Underestimating Impacts to Avoid Statutory Require- 
ments 

Under the Endangered Species Act (ESA), the U.S. Eish and 
Wildlife Service and National Oceanic and Atmospheric Adminis- 
tration (collectively referred to as “the Service”) can prohibit the 
issuance of any federal permit if the Service determines the pro- 
posed activity may result in the “adverse modification” of critical 
habitat. Congress, recognizing the potential economic impact of 
critical habitat designations, requires the Service to perform an 
economic analysis whenever the Service proposes to designate crit- 


“W. at 24815. 

^®The Congressional Research examined 45 regulations it characterized as satisfying OMB’s 
“significance” threshold of $100 million annual effect on the U.S. economy in a report addressing 
the rate of issuing regulations during the first Obama Administration. Regulations: Too Much, 
Too Little, or On Track'?, http://www.fas.org/sgp/crs/misc/R41561.pdf (last visited Mar. 5, 2013). 

Section 611(a)(1) states: “For any rule subject to this chapter, a small entity that is ad- 
versely affected or aggrieved by final agency action is entitled to judicial review of agency com- 
pliance with the requirements of sections 601, 604, 605(b), 608(b), and 610 in accordance with 
chapter 7. Agency compliance with sections 607 and 609(a) shall be judicially reviewable in con- 
nection with judicial review of section 604.” 

17 16 U.S.C. §1636(2) 
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ical habitat. Congress also gave the Service the authority to ex- 
clude any area from a “final” critical habitat designation, provided 
the Service determines the economic costs resulting from critical 
habitat designation outweighs the biological benefits to the spe- 
cies, 

While the Service is required to comply with the RFA, they fre- 
quently will adopt the stance that small entities are not signifi- 
cantly impacted by a proposed critical habitat designation, and cer- 
tify as such. The designation of critical habitat directly impacts 
land developers, builders, states, and local governments by restrict- 
ing their ability to undertake otherwise lawful land use activities. 
The designation of critical habitat by the Service is unlike other 
ESA regulatory restrictions in that the Service can designate pri- 
vate property as critical habitat regardless of whether a federally 
protected species will ever occupy the property in question. For 
NAHB members, the designation of critical habitat by the Service 
has a significant economic impact on their land development 
projects and their businesses. As explained further below, the des- 
ignation of critical habitat triggers a complex federal permitting 
process known as the ESA Section 7 consultation process that can 
result in the Service prohibiting otherwise lawful land use activi- 
ties if the Service determines proposed activities may result in ad- 
verse modification of critical habitat. 

The ESA’s Section 7 consultation process often significantly im- 
pacts small businesses and is fraught with permitting delays, in- 
creased costs and land use extractions. While the Service’s regula- 
tions say the ESA Section 7 formal consultation process should 
take no longer than four and half months (135 days) to complete, 
the Service routinely fails to complete the consultation process 
within its own prescribed permitting deadlines. For example, the 
U.S. General Accounting Office (GAO) conducted an audit of ESA 
Section 7 consultations permits performed in the Pacific Northwest 
in 2003 following the Service’s decision in the late 1990’s to list as 
“endangered” over 20 subpopulations of salmon species. GAO’s 
audit found the Service routinely exceeded the Section 7 permitting 
timeframes for formal consultation by many months and in some 
cases years. 20 Homeowners living near Seattle, Washington waited 
over two years for the Service and the Army Corps of Engineers 
(Corps) to complete ESA Section 7 formal consultations for a CWA 
Section 404 wetland permits (needed to install private boat docks 
on Lake Washington.^! In the case of the homeowners, GAO esti- 
mated the economic impact from the Section 7 permitting delay for 
the federal wetlands permits to be approximately $10,000 per 
homeowner.22 While understandably outrageous, these types of per- 
mitting delays are common for NAHB members whose projects 


18 16 U.S.C. § 1633(b)(2) 

“50 CFR §402.14 (2012) 

20 GAO Report (2003) Endangered Species: Despite Consultation Improvement Efforts in the 
Pacific Northwest, Concerns Persist about the Process, GAO— 03— 949T, Executive Summary. 

21 GAO Report (2003) Endangered Species: Despite Consultation Improvement Efforts in the 
Pacific Northwest, Concerns Persist about the Process, GAO— 03— 949T, page 12 

22 GAO Report (2003) Endangered Species: Despite Consultation Improvement Efforts in the 
Pacific Northwest, Concerns Persist about the Process, GAO— 03— 949T, page 12 



123 


occur in areas designated by critical habitat and require a Section 
404 permit. 

Despite these examples of significant economic impacts on small 
entities, the Service routinely claims that the RFA does not apply 
when designating critical habitat. Three examples of past critical 
habitat designations where the Service has certified the RFA does 
not apply are: 

• Vernal Pools (crustaceans and plants) — FWS finalized the des- 
ignation of over 800,000 acres of land across San Diego and River- 
side counties in California. According to FWS’s ESA § 4(b)(2) eco- 
nomic analysis the potential economic impact on residential con- 
struction activities could be upward of $800 million dollars. How- 
ever, the FWS “certified” the RFA does not apply because “not a 
substantial number of small entities” will be impacted by the pro- 
posed rule.24 

• California Coastal Gnatcatcher (bird) — FWS proposed to des- 
ignate as critical habitat about 200,000 acres located across Los 
Angeles, Orange, San Bernardino, Riverside, and Ventura coun- 
ties. Again under economic analysis required under the ESA 
§ 4(b)(2) FWS found an economic impact of greater than $880 mil- 
lion dollars — a majority of the economic impact occurring due to fu- 
ture residential development. However again FWS “certified” the 
RFA does not apply since “not a substantial number of small enti- 
ties will be impacted.”^® 

• Cactus Ferruginous Pygmy-Owl (bird) — FWS proposed to des- 
ignate as critical habitat over 1.2 million acres encompassing the 
entire Tucson, Arizona metropolitan area.^'^ The Service’s sweeping 
critical habitat designation for the pygmy-owl was outrageous con- 
sidering only 18 known owls existed in the entire area. That mean 
each of the 18 known owls would have greater than 66,000 acres 
of critical habitat much of it located on private lands. Biologists 
have since shown that these owls typically require anywhere be- 
tween 50-290 acres each.^s Once again the Service’s own ESA eco- 
nomic analysis found staggering economic impacts upon NAHB 
members and local governments including $545 million dollars de- 
cline in housing production, a loss of $68 million dollars in local 
taxes and fees from reduced residential construction, and most im- 
portantly the loss of 2,748 of construction jobs all over a ten year 
period. Shockingly the Service again certified the RFA did not 
apply since not a substantial number of small entities would be im- 
pacted. 

Conclusion 


23 70 Fed. Reg. §46934 (August 11, 2005) 

2“ 70 Fed. Reg. §46954 (August 11, 2005) 

2S72 Fed. Reg. §72010 (December 19, 2007) 

26 72 Fed. Reg. §72067 (December 19, 2007) 

22 67 Fed. Reg. §71032 (November 27, 2002) 

28 FWS. 2000. Chapter 1: The Cactus Ferruginous Pygmy-Owl: Taxonomy, Distribution, and 
Natural History. Retrieved on March 11, 2013. Available at http:! I www.fs.fed.us I rm I pubs I 
rmrs — gtr043 j rmrs — gtr043 — 005 — 015. 
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Congress, in crafting the RFA, clearly intended for all covered 
federal agencies to carefully consider the proportional impacts of 
federal regulations on small businesses. 

“It is the purpose of this Act to establish as a principle 
of regulatory issuance that agencies shall endeavor, con- 
sistent with the objectives of the rule and applicable stat- 
utes, to fit regulatory and informational requirements to 
the scale of the businesses, organizations, and govern- 
mental jurisdictions subject to regulations. To achieve this 
principal, agencies are required to solicit and consider 
flexible regulatory proposals and to explain the rationale 
for their actions to assure that such proposals are given se- 
rious consideration.”^^ 

Unfortunately, all too often federal agencies view RFA compli- 
ance as either a technicality of the federal rulemaking process or, 
worse yet, as unnecessary. In an effort to ensure that regulations 
are crafted in accordance with the Congressional intent of the RFA, 
I urge Congress to seek out ways to improve agency compliance 
with the Regulatory Flexibility Act. 


Regulatory Flexibility Act of 1980 (P.L. 96-354) 
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Mr. Chairman, ranking member Clarke, and members of the subcommittee, 1 appreciate 
the opportunity to testify today on the benefits for small business of regulations that protect 
public health, worker and consumer safety, and the environment. 

I could not agree more with the Subcommittee’s overarching mission: strengthening the 
role of small business in repairing an economy ruined by rampant speculation and the excessive 
greed of financial institutions that Attorney General Eric Holder has embarrassingly implied are 
too big to prosecute. Rather than take an honest took at how weak regulation allowed Wall 
Street to engineer the 2008 crash, big business uses small business as a kind of human shield, 
conflating the distinctly different needs in the two sectors and pushing for deregulation that could 
further endanger the economy and public health. 

A case in point is the Small Business Administration’s (SBA) Office of Advocacy, which 
has consciously diverted its limited, taxpayer-funded resources away from helping truly small 
business understand and comply with regulatory requirement toward pursuing the complaint du 
jour of the very large companies that call the shots at the American Chemistry Council, the 
National Association of Manufacturers, and the U.S. Chamber of Commerce. These activities 
raise the disturbing prospect that the Office of Advocacy has broken the law. In fact, 1 hope 
that the evidence I put before you today will motivate you to ask the Government Accountability 
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Office (GAO) to investigate the SBA Office of Advocacy regarding its compliance with laws 
that (1) bar federally funded agencies from lobbying Congress and (2) require it to conduct its 
affairs in the sunshine. We hope you will also ask GAO to investigate how the Office of 
Advocacy ensures that its intervention in individual rulemakings genuinely advance the interests 
of truly small businesses. From what we can tell, it routinely intervenes in rulemakings with 
only tangential effects on its constituency. 

I am a law professor at the University of Maryland Carey School of Law and the 
President of the Center for Progressive Reform (CPR) (http://www.progressivereform.org/). 
Founded in 2002, CPR is a network of sixty scholars across the nation dedicated to protecting 
health, safety, and the environment through analysis and commentary. We have a small 
professional staff funded by foundations. 1 joined academia mid-career, after working for the 
Federal Trade Commission for seven years and the House Energy and Commerce Committee for 
five years. For seven years, I served as the lawyer for small, publicly-owned electric systems 
that have much in common with the businesses under your jurisdiction. My work on 
environmental regulation includes four books, and over thirty articles (as author or co-author). 
My most recent book, published by the University of Chicago Press, is The People's Agents and 
the Battle to Protect the American Public: Special Interests, Government, and Threats to Health, 
Safety, and the Environment, co-authored with Professor Sidney Shapiro of Wake Forest 
University’s School of Law, which comprehensively analyzes the state of the regulatory system 
that protects public health, worker and consumer safety, and natural resources, and concludes 
that these agencies are under-funded, lack adequate legal authority, and consistently are 
undermined by political pressure motivated by special interests in the private sector. I have 
served as consultant to the Environmental Protection Agency (EPA) and testified before 
Congress many times. 

My testimony today makes four points: 

Small business deserves assistance regarding compliance with regulatory requirements 
and the SBA Office of Advocacy ought to provide this assistance rather than operating 
as an institutionalized opponent of regulations targeted by its big business cronies. 

Two recent reports by CPR and the Center for Effective Government reveal that the 
Office of Advocacy systematically ignores the needs of small business and instead 
operates, largely in secret, as a loyal foot soldier in the big business campaign against 
regulation. 

Regulation is vital to the quality of life we take for granted in America, saving lives, 
preserving health, and safeguarding the natural environment for our children. 

If anything, our regulatory system is dangerously weak, and Congress should focus on 
reviving it rather than eroding public protections. 

The Disgraceful Track Record of the SBA Office of Advocacy 

As you are no doubt aware, Congress established the SBA in 1953 to safeguard the 
interests of small business in an economy buffeted by World War II and the Korean War. 
Legitimate concerns about the competitive disadvantages that small business faced during 
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wartime motivated the establishment of broadly based effort to ensure small business access to 
federal procurement contracts and to conduct specialized outreach to women, people of color, 
and veterans. 

The SBA Office of Advocacy was created in 1976 to represent small business before 
federal agencies. To the extent that the Office of Advocacy’s role in the rulemaking process is to 
ensure that the concerns of truly small businesses are raised before agencies, this limited mission 
makes sense. After all, truly small businesses don’t have the resources to represent their interests 
in Washington. And those interests are often quite distinct from the big business with which 
they compete. 

Unfortunately, the Office of Advocacy has strayed far from this mission, as explained in 
two particularly shocking investigative reports I have attached to my testimony. The reports 
reveal that the SBA Office of Advocacy has systematically consorted with big business to pursue 
an agenda of undereutting health, safety and environmental agencies without considering at any 
point whether the way its staff spend their time confers any benefit on small business. The 
Office of Advocacy succeeds only in echoing the complaints voiced by well-heeled lobbyists 
representing the wealthiest companies and most powerful trade groups in the country. 

Meanwhile, the legitimate concerns of truly small businesses continue to be drowned out. 

The first report, authored by the Center for Effective Government (CEG), describes how 
the Office of Advocacy hosts regular “Environmental Roundtables’’ that are attended by trade 
association representatives and lobbyists. The meetings are held at law firms that represent 
organizations like the American Chemistry Council, and feature presentations by lobbyists and 
lawyers who represent Fortune 100 companies. They occur behind closed doors and their 
agendas, attendance lists, and minutes are not published. Nevertheless, the roundtables result in 
positions that become the Office of Advocacy’s policy positions. 

Alerted by the CEG’s report, environmental organization representatives attempted to 
participate in a roundtable, but were told that they could listen to the discussion but were not 
allowed to speak. (See Richard Denison, Environmental Defense Fund, “A mission corrupted: 
Your tax dollars pay for ACC to coach big industry on how to undercut EPA’s IRIS program,” 
http://blogs.edf.org/nanotechnologv/2013/03/05/a-mission-coiTUPted-vour-tax-dollars-Dav-for- 
acc-to-coach-big-industrv-on-how-to-undercut-epas-iris-program/f The roundtable consisted of 
presentations by Nancy Beck, a former White House Office of Information and Regulatory 
Affairs (OIRA) staffer who now works for the American Chemistry Council, and Robert 
Fensterheim, a former American Petroleum Industry staffer who now works at the RegNet/IRIS 
Forum, an industry group dedicated to undermining EPA’s Integrated Risk Information System 
(IRIS). 


The IRIS program compiles toxicological profiles of chemicals sold in large quantities in 
commerce, or otherwise threatening public health and the environment. Its profiles do not have 
regulatory effect, although large chemical manufacturers are very sensitive to their potential to 
reveal a chemical’s toxicity. Given all the decisions that affect small business today, it is 
mystifying why the chemical industry’s campaign against IRIS implicates the interests of more 
than a tiny handful of small businesses and, in fact, the CEG report finds no evidence that the 
Office of Advocacy received any request or comment from its ostensible constituency before 
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pursuing these issues. As the CEO report explains, these activities, especially the sponsorship of 
the secretive roundtables, appear to violate the Federal Advisory Committee Act (FACA). 

Correspondence received in response to a CEO Freedom of Information Act (FOIA) 
request reveals that the SBA Office of Advocacy played a leading role in the American 
Chemistry Council’s crusade to halt the Department of Health and Human Service’s National 
Toxicology Program’s efforts to list chemicals as “known” or “probable” carcinogens, in 
probable violation of the Anti-Lobbying Act and other lobbying restrictions. Once again, there is 
no evidence that the Office of Advocacy consulted with any small businesses in emphasizing 
these issues. 

The Center for Progressive Reform (CPR) report, released in tandem with the CEO’s 
investigative findings, found that the Office of Advocacy defines “small” businesses as any oil 
refinery that has up to 1,500 employees and any chemical plant that has up to 1,000 employees. 
This strange approach allows it to push for preferential regulatory treatment for relatively large 
firms that do not conform to any common sense understanding of what a “small business” is. 

This approach further obscures its efforts to win approval from big business in regulatory battles 
that have at best a marginal impact on small business interests. As just one example, CPR 
reports on the Office of Advocacy’s enthusiastic participation in a rulemaking designed to reduce 
emissions of hazardous air pollutants such as arsenic, lead, and formaldehyde from coal-fired 
power plants. The Office of Advocacy argued to the EPA that the rule should be cut back to 
cover only mercury emissions. Its arguments closely tracked those made in a 200-page 
submission from the Southern Company, the fourth largest utility in the country. 

CPR’s report makes a crucial observation with regard to the Office of Advocacy’s 
aggressive deregulatory efforts: by taking consistently hostile stances to health and safety 
rulemaking proposals, it sacrifices any opportunity to work with the agencies in an effort to 
mitigate the impact of the proposals on truly small businesses. We understand the reasons for 
this approach, and they aren’t pretty. Rewriting the comments prepared by big law firms for 
even bigger companies is far easier than rolling up your sleeves and working with agency 
officials to design innovative compliance alternatives. 

The report recommends that the Office of Advocacy restore its focus on helping truly 
small businesses — that is, those firms with 20 or fewer employees. Second, it recommends a 
new mission for the Office of Advocacy: promoting win-win regulatory solutions that help small 
businesses achieve protective regulatory standards without undermining their ability to compete 
with larger firms. 

The Benefits of Regulation 

Self-righteous crusaders against regulation have become accustomed to telling only half 
the story to the American people: they pretend that exaggerated regulatory costs are the only 
result of the system, and ignore its considerable benefits. Conversely, they suggest that if we 
dismantled the regulatory system, we would suffer no negative consequences and instead reap a 
windfall in saved money. This devious approach is like setting out to balance a family budget. 


4 



129 


stockpiling all the available money (pay checks, investments, or social security), and ignoring 
whatever you are able to buy (a place to live, leisure pursuits, or a college education). 

What does it mean to leave the benefits side of the ledger blank? Because the benefits of 
regulation are spread throughout the population, to every man, woman, and child in America — 
regardless of class, race, background, or ethnicity — this myopic focus on the costs to regulatory 
industries raises the question of which group of citizens is more important — stockholders and 
brokers or everyday people who need clean air and water, safe workplaces and products, and 
financial and health care systems free of price gouging and other forms of fraud. Should the 
second group risk grave harm so that the first group can maximize profits, or is there a better 
way? 

Just ask anyone whose life was saved by a seat belt, whose children escaped brain 
damage because the EPA took lead out of gas, who turns on the faucet knowing the water will be 
clean, who takes drugs for a chronic illness confident the medicine will make them better, who 
avoided having their hand mangled in machinery on the job because an emergency switch was 
there to cut off the motor, who has taken their kids on a trip to a heritage national park to see a 
bald eagle that was saved from the brink of extinction — the list goes on and on. 

The simple fact is that people need to be healthy enough to go to work and school. To 
use the example of the benefits achieved by the EPA, the agency that has served as the poster 
child for supposed regulatory excess: in 2010, clean air rules saved 164,300 adult lives. By 
2020, they will save 237,000 lives annually. These rules save 13 million days of work loss due 
to pollution-related illnesses like asthma, and 3.2 million days of school loss. By 2020, they will 
save 17 million work loss days and 5.4 million school loss days. The economic value of Clean 
Air Act regulatory controls are estimated to be $2 trillion annually by 2020, dwarfing $65 billion 
in compliance costs.' 

Previous Congresses did not pass the Clean Air and Water Acts, drug and food safety 
laws, and the Occupational Health and Safety Act simply to annoy industry. You took action so 
that this country does not regress to a time when our rivers caught fire, our cars exploded on rear 
impact, ours workers contracted liver cancer from breathing in benzene, and the industrial zones 
of our cities and towns were smothered under a blanket of chemical haze. The legacy of 
regulation is not economic ruin, but the possibility that our grandchildren will be better off than 
their parents’ generation. 

Revitalizing Regulation 

A series of catastrophic regulatory failures have focused attention on the troubled 
condition of regulatory agencies assigned to protect public health, worker and consumer safety, 
and the environment. The destructive convergence of funding shortfalls (many agency budgets 
have stagnated or declined while the size of their has grown), political attacks from Congress and 
even the White House, and outmoded legal authority (decades-old statutes that only allow for 
miniscule penalties for egregious worker safety violations, for instance) have set the stage for 
ineffective enforcement and unsupervised industry self-regulation. From the Deepwater Horizon 


' See Envtl. Protection agency. The Benefits and Costs of the Clean Air Act from 1 990 to 2020 (Mar. 
2011), available at httD://vvww.eoa.gov/oar/sect812/febl 1/fiillreDOrt.iKif . 
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spill in the Gulf of Mexico that killed eleven and caused grave environmental and economic 
damage, to the worst mining disaster in 40 years at the Big Branch mine in West Virginia with a 
death toll of 29, the signs of regulatory dysfunction abound. Peanut paste tainted by salmonella, 
glasses imprinted with the Shrek logo contaminated by cadmium and sold at McDonald’s, Code 
Red smog days when parents are warned to keep their children indoors, the Vioxx recall — at the 
bottom of each well-publicized event is an agency unable to do its job and a company that could 
not be relied upon to put the public interest first. 

Consider the example of compounding pharmacies left virtually unregulated by state 
pharmacy boards and the Food and Drug Administration (FDA). A compounding pharmacy in 
Massachusetts sold drugs contaminated with meningitis to clinics and hospitals nationwide. The 
bad medicine has killed 48 and sickened 666, shaking public confidence to its core. In a rare 
display of honesty, FDA Commissioner Margaret Hamburg told the Reuters news service: “Over 
the years, there has been substantial debate within Congress about the appropriate amount of 
FDA oversight and regulation of compounding pharmacies. But unfortunately, there has been a 
lack of consensus and many challenges from industry.” And David Kessler, who served as FDA 
Commissioner during the Clinton Administration, speculated that the deeply discordant tensions 
of the presidential election affected the FDA’s performance: “Everyone is closed down right 
now,” he said. “People are being very careful. No one wants to make a mistake.” Compounding 
pharmacies make 40 percent of the injectable drugs administered in medical facilities across the 
country. Yet other than excoriating Commissioner Hamburg, Congress has done nothing to 
improve the oversight of the industry. 

As this incident illustrates, the agencies do their best to appear as if they are operating 
normally, when any close observer reaches the unavoidable conclusion that they are being 
prevented from achieving their statutory mission of protecting the public in an effective and 
timely manner. When industrial activities go wrong, the responsible agency’s harshest critics 
vilify the regulators first, overlooking or making excuses for the corporate executives whose 
negligence caused the disaster. The result is an excruciating Catch-22: regulators are de-funded 
and de-fanged, but held to impossible standards when corporate negligence inevitably emerges. 
The real question for Congress is how to revive the agencies assigned to protect the American 
people, not how to demoralize their staffs, cut their budget, and squelch their rules. 


6 



131 


Distorting the Interests 
of Smail Business^ 

How the Small Business Administration Office 
of Advocacy’s Politic iration of Small Business 
Concerns Undermines Public Health and Safety 


by CPR Member Scholar Sidney Shapiro 
and CPR Poiicy Analyst James Goodwin 


V-a/X XVeCNTER FOR 
PROGRESSIVE REFORM 



132 




133 


Center for Progressive Reform 


Page 1 


Executive Summary 

It’s likely that few outside of Washington have heard of the Small Business Administration’s 
(SBA) Office of Advocacy, bur this tiny and largely unaccountable ofBce has quietly become 
a highly influential player in the iedcral regulatory system, wielding extraordinary authority 
over the workplace safety standards employers must follow, the quantity of air pollution 
factories can emit, and the steps that food manufacturers must take to prevent contamination 
of the products that end up on the nations dinner tables. 

Tlie Office exercises this authority’ by superintending agency compliance with an expanding 
universe of analytical and procedural requirements — imposed by a steady stream of statutes 
and executive orders issued during the past three decades — that purportedly seek to ensure 
that agencies account for small business interests in their regulatory decision-making. 
Controversial rules can quickly become mired in this procedural muck, and an agency’s 
fiiilure to carry out every last required analysis with sufficient detail and documentation 
can spell doom for even the most important safeguards. This system provides the Office of 
Advocacy with a powerfiii lever for slowing down rules or dictating their subsrance. 

The Office of Advocacy’s role in the regulatory system bears a striking resemblance to that 
played by the White House Office of Information and Regulatory Affairs (OIRA). Both 
operate to similar effect, functioning as an anti-regulatory force from within the regularory 
structure, blocking, delaying, and diluting agency efforts to protect public health and safety. 
Moreover, both offices have entry into the regulatory process on the strength of seemingly 
neutral principles and policy goals — promotion of economic efficiency and protection of 
.small husine.«, respectively. But in actual practice, both offices .serve to politicize the process, 
funnelihg special interest pressure into agency rulemakings, even though such interests 
have already had ample opportunity to comment on proposed regulations. Despite these 
similarities, however, OIRA receives the bulk of attention from policymakers, the media, and 
the public. 

This report shines light on the Office of Advocacy’s anti-regularory work, examining how 
its participation in the rulemaking process further degrades an already weakened regulatory 
system. As a preliminary matter, the nominal objective of the Office of Advocacy — 
subsidizing small businesses through preferential regulatory treatment* — is based on a 
needless and destrucrive tradeoff; the government has several policy options for promoting 
small businesses without sacrificing public health and safery. The Office of Advocacy 
nevertheless devotes much of its time and resources to blocking, delaying, or diluting 
regulatory safeguards or to supporting general anti-regulatory attacks from industry and its 
al!ie.s in Congres.s. In .shore, blocking regulations has become the Office of Advocacy’s de 
facto top priority, and its commitment to this goal has led the Office to engage in matters 
that have little or nothing to do with advancing small business interests or with ensuring that 
federal policy reHects the unique needs of these firms. 
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More specifically, the repon finds that the Office of Advocacy: 

• Pursues an inherently flawed mission that needlessly sacrifices public health 
and safety; 

• Adds several unnecessary roadblocks to the rulemaking process, preventing agencies 
from achieving their respective missions of helping people and the environment 

in an effective and timely manner: 

• Sponsors anti-regulatory rraearch designed to bolster politicized attacks against 
the U.S. regulatory system; 

• lescifies at congressional hearings aimed at advancing politicized attacks against 
regulations that are inconvenient to well-connected corporate interests; 

• Takes advantage of overly broad small business size standards to weaken regulations 
for large firms; 



• Enables trade association lobbyists to subvert its small business outreach efforts; 

• Interferes with agency scientific determinations despite lacking both the legal 
authority and relevant expertise to do so; and 

• Pushes for rule changes that would benefit large firms instead of narrowly tailoring its 
recommendations so that they help only truly small businesses. 


The report concludes by identifying several reforms that would enable the Office of Advocacy 
to work constructively with regulatory agencies during the rulemaking process to advance 
small business interests without undermining those agencies’ mission of protecting public 
lieakh and safety. These recommendations arc summarized in Table 1. 
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Table 1: fleeommendatfons for Reforming the Office of Advocacy 


A New Mission: Promote 
"Win- Wirt^ Regulatory 
Solutions that Ensure 
Both Small Business 
Competitiveness and 
Strong Protections 
for People and the 
Environment 


^'. Congress should amend Uie Office of Advocacy's authorizing statutes to focus on 
promoting small business "competitiveness"' instead of on reducing regulatory impacts 
or burdens. 

t'- Congress should |>roMdetthe^S8Awith -additioRaMegal authorities to establish new 

.. subsiefy pragramstitat assist small businesses meet effective regulatory : 

standards without underminingtheir competitiveness 

» Congress should establish and fully fund a network of small business regulatory 
compliance assistance offices, 

• Congress should significantly increase agency budgets so that they can effectively 
account for sm^i business concerns in rulemakings without hindering their ability to 
move forward with needed safeguards. 

‘ TheOfNce of Advocacy ^ouid Identify and implement regulatory solutions drat will : v 
enable small businesses to meet strong public health and safety standards while 
remaining competitive with larger firms. At a minimum, these soluticMis should 
include regulatory compiiarfce assistance, h'nding opportunities to partner small 
businesses in mutually beneficial ways, and securing subsidized loans to cover 
compliance costs. 

> The Office of Advocacy should develop new guidance thatheips agencies better 
address small business concemsin rulcmakingsby working toward. w>n*win regulatory 
solutions. 

■ The President should revoke Executive Order 1 3272, which empowers the Office of : v 
Advocacy to work with OIRA to interfere in agency rules. 


Restored Focus: Helping 
Truly Small Businesses 
Only 


• Congress should revise the Office of Advocacy's small business size standards 

so that they (1) focus on truly small businesses (f.e., those with 20 orfewer employees) 
and (2) prevent the Office from working on behalf of all firms, regardless of size, 
that work inindustrial sectors that pose a high risk to public health and safety. 

.* Congress should prohibit the Office of Advocacy from working with nOn-small 

businesses and should establish legal mechanisms for ensuring that this prohUiition Is 

■■W-observed. ....... 

* Congress should conductmore frequent 3ndthoroughoversightoftheONTce.Of : 
Advocacy. 
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In recent years, corporate interests and their anti-regulatory allies in Congress have 
championed several bills that would enhance the Office of Advocacy’s power to prevent 
agencies from carrying out their statutory missions of protecting public health and safety. 
Two hills — the Regulatory Flexibility Improvements Act and the Freedom from Restrictive 
Excessive Executive Demands and Onerous Mandates Act — would require agencies to 
complete several new analytical and procedural requirements purportedly aimed at reducing 
regulatory burdens on small businescs. The bills would empower the Office oi Advocacy 
to monitor agency compliance with these requirements, bolstering its ability to interfere in 
individual rulemaking. A third bill, the Clearing Unnecessary Regulatory Burdens Act, 
would authorize the Office of Advocacy to second-guess agency civil enforcement actions 
against small businesses for certain first-time violations of regulatory reporting requirements. 

Ihese bills are part of the broader wave of anti-rcgulacory attacks that ha.s dominated the 
political landscape ever since the Republican Party’s success in the 2010 congressional 
elections. When launching these attacks, anti-regularory advocates frequently invoke small- 
business concerns. .Small business has become a highly romanticized, almost myrhoiogical 
concept among the public and policymakers alike, evoking image.s of small “mom and pop” 
stores lining the idyllic Main Street of some quaint villj^e. Because no politician wants to 
run the risk of being painted as “anti-small business.” anti-reguiatory advocates have worked 
tirelessly to promote their cause as essential to helping small busines.sc‘s. Moreover, recent 
high profile catastrophes involving inadequately rcgulared large businesses — including the 
BP oil spill and the Wall Street financial collap.se — have provided anti-regulatory advocates 
with additional impetus to adopt the frame of small business to advance their agenda. In 
this atmosphere, proposals to expand the powers of the reliably anti-regulatory Office of 
Advocacy have become especially attractive to policymakers intent on weakening the nations 
already fragile rcgularory system. 
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Background: The Pervasive Problem 
of Under-Regulation 


Tlie United States faces a problem of under-fegiilation. The regulatory system is supposed 
to protect public health and safety against unacceptable risks, but the destructive 
convergence of inadequate resources, political interference, and outmoded legal authority 
often prevents regulatory agencies from fulfilling this task in a timely and effective manner. 
Unsupervised industry "self-regulation” has filled the resultingvacuum, yielding predictably 
catastrophic results. 

Evidence of inadequate regulation and enforcement abounds — From the BP oil spill 
in the Gulf of Mexico to the Upper Rig Branch Mine disaster that claimed the lives 
of 29 men; from the decaying natural gas pipeline networks running beneath our homes 
CO the growing risk of imported food tainted with salmonella, boridism, or other 
contaminants showing up on grocery store shelves. And, of course, inadequate regulation 
of the financial senuccs industr)> triggered ihc current economic recession and left millions 
unemployed, financially ruined, or both. 

The proliferation of analytical and procedural requirements in the rulemaking process 
is a .significant cause of this dysfunction.- Regulatory agencies must negotiate cheite analytical 
hurdles, even as their statutory responsibilities expand and their budgets remain constant 
or shrink. As agencies grow more “hollowed-out” — stretched chin hy the demands of 
doing more with less — their pursuit of new safeguards becomes subject to increasing delays, 
while many critical tasks are never addressed at all.^ Careful analy,sis is important, but the 
regulatory process has already become so ossified by needless procedures and analyses that 
rulemakings commonly require between four and eight years to complete.'* Many of these 
analyses and procedures also provide powerful avenues for political interference in individual 
rulemakings, as the Office of Information and Regulatory Affairs’ (OIRA) centralized 
regulatory review process clearly illustrates.' A recent CPR study found that OIRA 
frequently uses this review proce.ss to delay or weaken rules following closed-door meetings 
with corporate lobbyists.^ 
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The Office of Advocacy Pushes the Regulatory 
Process Toward Less Effective Regulation 

Since its creation, the Office of Advocacy’s role tn the mlcmaking process has conciniully 
expanded, providing it with numeTous Opportunities to intervene in and potentially 
undermine individual rulernakings. Congress created the Ofhce to represent small business 
in the regulatory system and to advocate for reduced regulation of small business. From 
this limited mandate to advocate on behalf of small businesses, the Office has morphed into 
an institutionalized opponent of regulation, slowing the regulatory process and diluting 
the protection of people and the environment against unreasonable risks. Yet. there is 
insufficient public recognition of how the Office participates in the rulemaking process 
and why its participation ends up making it more difficult lor agencies to reduce safety, 
health and environmental risks, in addition, the Office engages in activities that holster 
political attacks on regulatiorii sudi as publishing estimates of regulatory costs that are 
wildly inaccurate, and that fly in the face of estimates from other agencies of government 
with considerably greater expertise in the area. Such activities are frequently undertaken 
in conjunction with interest groups and trade associations that represent large business, 
not small on«. At times it is difficult to find any difference between the position,s taken 
by the Office and those taken by such prominent regulatory opponents as the U.S. 

Chamber of Commerce. 

Significantly, when the Office inrerfere.s in agency efforts to do the people’s bu.sine.ss — that 
is, implement and enforce duly enacted legislation — it does so free of virtually any public 
accountability mechanisms. TIte Office is housed within, but institutionally insulated from 
the Small Businesses Administration (SBA), a federal agency chat supports America’s .small 
business sccror through subsidized loans, preferential government contracting, and other 
assistance programs. As such, no chain of command connects the Office tn cither the head 
of the SBA or the President.’ At the same time. Congress has shirked its responsibility to 
provide meaningful oversight of the Office’s activities. While Office of Advocacy officials , 
have resrified at dozens of hearings in the last 16 years, only four of those hearing Cbuld be 
described as oversight hearings for the Office.^* (In reality, two of those four hearings focused 
on supposed weaknesses in the Offices legal authorities and proposals for strengthening those 
authorities, rather than critically evaluating its performance.) By comparison. Congress Has 
held dozens of oversight hearings for the EPA in the last year alone. Because of the lack 
of active oversight. Congress has no way to keep track of the Office’s participation in the 
regulatory process or to ensure that it is not abusing its authority to intervene in rules to 
benefit politically powerful corponce inrerescs ar the expensive of public health and safety. 
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A Flawed Mission: Needlessly Sacrificing Public Health 
and Safety 

Preferential regulatory treatmetit for small business can include regularory exemptions; 
less stringent or delayed regulatory requirements; and relaxed enforcement for regulatory 
violations, such as waived or reduced penalties. As with other subsidies that .small businesses 
receive — such as subsidized loans, tax breaks, and preferential government procurement 
and contracting policies'* — preferential regulatory treatment makes it easier for people 
to start and sustain small businesses. But it also enables these businesses to avoid taking 
responsibility for pollution, workplace risks, or any other socially harmful byproducts of their 
activities. In other words, preferential regulatory treatment involves an explicit policy choice 
to shift the costs of these social harms from small businesses to the general public. 

Governments typically subsidize an activity because th^ want more of the benefits that the 
activity produces. Accordingly, policymakers typically justify small business subsidies on the 
grounds that these businesses generate greater job growth and innovation as compared to 
non-small businesses. As numerous studies have demonstrated, however, small businesses 
actually create very few jobs on net, and the evidence is at best mixed as to whether these 
firms create more innovation (however that concept is defined and measured).’” 

Whatever jobs nr other economic benefits small busincs.scs do creare come at a certain 
societal price. As Profc.s,sor Richard Pierce of Ihe George Washington University Law 
School ha.s pointed out, preferential regulatory treatment for small businesses can be 
“socially destructive,” because such firms produce greater amounts of many social harms 
as compared to their larger counterparts — including dangerous workplaces, instances of 
racial discrimination, and air and water pollution.” For example, one study found that the 
risk of a fatal work-related accident is 500 times greater for employees of small businesses 
than for employees of large businesses. In addition, small businesses are less likely than 
their larger counterparts to reduce their social harms in the absence of enforcement-backed 
regulation.'^ Since the cost of reducing social harms is often disproportionately greater for 
.small businesses, they have a srrongcr economic incentive to avoid pursuing reductions as 
much as possible. Further, both reputational concerns and fear of lawsuits are less likely to 
motivate small businesses to reduce their social harms. Because many small businesses work 
in relatively anonymity, they tend not to suffer significant reputational costs when they arc 
caught polluting or operating a daitgerous workplace. Typically lacking “deep pockets,” 

.small busine.sses also tend not to be attractive defendants, even when their socially harmful 
activities have clearly injured others. 
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Prefereniial regulatory treatment ddesni just let small businesses oft the hook for the social 
harms they create; it can also enable larger businesses to avoid taking responsibility for their 
social harms as wel!.*^ When small firms are exempted from regulation, larger businesses 
have a strong incentive to try to game the system by outsourcing their more socially harmful 
activities to them. 

Ihese concerns expose the fundamehcal flaw in the Offices core mission: Its work to weaken 
regulatory requirements Ibr Sinalt husine^es comes at too high a cost in terms of increased 
risks to public health, safety, and Ae environment. Preferential regulatory treatment is the 
worst kind of suhsidj' to provide for small hustnesses, since, as compared to larger firms, they 
often produce disproportionately greater amounts of the kind of social harms that regulations 
arc meant ro alleviate. To the extent that the Office succeeds at securing preferential 
regulatory treatment for small businesses, it is affirmatively promoting the uniquely 
disproportionate amount of social harms they create. 

The Office of Advocacy Creates Roadblocks to Effective 
Regulation 

Passed by Congress in 1976, Pub. L. 94-305 created the Office of Advocacy and charged 
it with representing small businesses before federal agencies. With the passage of the 
Regulatory Flexibility Act'^ (Reg-Flex) in 1980, Congress made preferential regulatory 
treatment of small businesses an explicit goal of the rulemaking process and empowered rhe 
Office to push agencies to pursue this goal. The enactment of the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) in 1996 and the issuance of Executive Order 13272 
by George W, Bush in 2002 has further strengthened rhe Office's role as an opponent of 
effective regulation. 

Using its authority under Pub. L. 94-305, Reg-Flex, and Executive Order 13272, the 
Office has employed compliance guidance, regulatory com menrs, and congressional 
communications to push agencies to delay, weaken, or abandon crucial rulemakings. 

The Regulatory Flexibility Act's Analytical Requirements 

Reg-Flex requires agencies to perform several resource-inrensivc and time-consuming analyses 
of their rules to assess their potential impacts on small businesses. These analyses, layered 
as they arc on top of the existing morass of regulatory-impact analyses, create an additional 
battery of procedural ob.scacle,s, further contributing to the ossification problem that already 
prevents agencies from developing efFecrive new safeguards in a timely fashion. 
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Reg-Flexs analytical requirements apply only if, prior to proposing the rule, the agency finds 
chat it would have a significant economic impact” on a large number of small businesses, 
a concept chat the Act fails to define. Otherwise, the ^ncycan “certify” that the rule 
will not have such an impact, exempting it from the statute’s remaining requirements. For 
rules found to have a significant impact, the agency must prepare two different “regulatory 
flexibility’ analyses, an “initial” analysis for the proposed veiston of the rule and a “final” one 
for the final version. 

Ifie two regulatory flexibility analyses provide an inherently distorted picture of the 
regulations being assessed — one that is heavily biased a^nst protective safeguards. Agencies 
must focus exclusively on the rule’s potential costs on small businesses; the rule’s benefits — 
the reason the agency is developing tiie rule at all- — are ignored. In addition, the agency 
must evaluate possible alternatives that would “minimize” the ride’s costs for small businesses. 
Among the alternatives that agencies must consider are rules that exempt small busines-ses, 
impose weaker standards, or phase in regulatory requirements over a longer timeline. Again, 
benefits arc ignored: Such analysis aurotnaticaily disregards any alternatives that would 
provide greater protections at equal or only slighter greater cost to small busineses. 

Within 10 years of their completion, significant impact rules must go through still a third 
analysis— the Reg-Fiex periodic look-back requirement. Reg-Flex requires that agencies 
review these rules to determine whether they should be eliminated or amended to “minimize” 
costs on small business. Again, this one-sided, anti-regulatory analytical framework ignores 
regulatory benefits and does not allow agencies to consider expanding rules that have proved 
to be successful. 


y /^•Flex's Look’BMlf}Jte<fulrement: Th€ Rea! Record 

I A recent CPR study reviewed the Reg-Flex look-backs for 
I Environmental Protet^n Agency and Occupational Safety and Health 
f . Administration reguldcHons and found that nearly every one had concluded 
f that the regulations v^re still necessaiy and did not adversely Impact small 
i businesses.. ..... 
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I In 1 996, Congr^s amended I^-F!oc to make agency compliance with several 

of its provisions — including certification that a rule will not have a significant impact 
on smalt businesses — ^judicialiy tevievrable. This amendment makes all agency analyses 
pare of the record for Judldai review, and it authorizes reviewing courts to reject a rule 
on the sole basis that the agency had fiiiled to adequately comply with one of the Act’s 
procedural requirements. 

Guidance on Complying with the Regulatory Flexibility Act 

Responding to Executive Order 13272 s requirement that the Office of Advocacy “train” 
agencies on how to comply with Reg-Flex, the Office has issued a guidance document 
in which it spells out in great detail its exces,sively strict interpretation of Reg-FIexs 
requirements. (The Office most recently updated and expanded the document in May 
of 20! 2.) For example, in the guidance, the Office seeks to strongly discourage agencies 
from certifying their rules (Le., formally concluding that the rules will not have a 
significant impact on small businesses, thereby exempting them from Rcg-Flex’s procedural 
requirements) by demanding that they build a virtually bulletproof record to support 
I the certification, including providing specific data on how many businesses the rule would 
! affect and what economic effect the rule would have on those businesses.'® In so doing, 
the Office sought to expand the range of rules subject to its influence (/.e., by increasing 
the number of rules subject to Reg-Flex procedural requirements chat cite Office oversees). 
Moreover, generating such data about a rules potential impacts .so early in a rulemaking 
is nearly impossible even under the best circumstances. Nevertheless, whenever agencies 
arc unable to satisfy the Office's strict certification record requirement, rhe guide advises 
agencies to conduct an initial regulatory flexibility analysis or even conduct a full-blown 
advanced notice of proposed rulemaking, procedures that add months to the process 
and waste scarce agency resources. 

Rcrn.trkably, in the guidance, the Office also directs agencies to consider in their initial 
regulatory flexibility analy-sis regulatory alternatives that are not even within an agency’s 
legal auchority to adopt. So, for example, the Office would encourage an agency to develop 
a rule chat requires small businesses to test a piece of safety equipment only once a year, 
even though the underlying .statute mandates that such equipment be tested at least twice a 
year, fhe guidance imposes this requirement even though Reg-Fiex does not authorize it; 
Instead, the Act stipulates that any alrernatives that agencies consider to minimize costs for 
small businesses must still meet applicable “statutory objectives."'^ In clear contradiction of 
Reg-Flcx’s plain language, the Office asserts in the guidance “chat the IRFA [initial regulatory 
flexibility analysis! is designed to explore less burden-some alternatives and not simply chose 
alternatives it is legally permitted to implement."'* 
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Regulatory Comments 


Pursuant to its authority under Pub. L. 94-305 to represent small businesses before federal 
agencies, the Office of Advocacy frequently comments on agencies’ proposed rules in order to 
criticize agencies for not following its excessively strict interpretation of Reg-Flex’s procedural 
requirements.’’ In its recent comments, the Office typically invokes the strict interpretation 
of these provisions that it has outlined in its Reg-Flex conripliance guidance document. 

Invariably, the hiults that the Office of Advocacy averts are aimed cither at increasing 
the procedural burdens of Reg-Flex’s requirements — ^and thus adding more delay 
to a rulemaking — or at weakening agency rules outright. The Office might claim that 
an agency has improperly certihed that its rule will not have a large impact on small business 
(and thus is not subject to Reg-Flex’s requirements). Or it might claim that the agency 
has not properly carried out required Reg-Flex analyses, perhaps alleging that an agettcy 
hasn’t included enough detail or factual evidence, or that the s^ency has underestimated 
a rule’s costs or has failed to considered adequate weaker alternatives. For example, in its 
recent comments on the U.S. Fish and Wildlife Services’ (FWS) proposed rule that revises 
the agency’s critical habitat designation for the Northern Spotted Owl. the Office argued chat 
the FWS’s evidentiary record in support of certification lacked the necessary specific data and 
detail called for in its compliance guidance document.^ With such comments, the Office 
seeks to use procedural hurdles of its own creation as a way to hamstring federal regulators 
working to fulfill their statutory obligations to regulate within their areas of expertise. 

Through Executive Order 13272, the President has given the Office’s comments special 
weight, making it difficult for an agency to dismiss the comments, even when they lack 
merit. The Order directs agencies to “[g]ivc every appropriate consideration" to these 
comments. The Order further requires that agencies specifically respond to any of the 
Office’s written comments in chc preamble to the final rule. 

Many reviewing courts take the Office’s comments as powerful evidence that an agency ha.s 
failed to comply with Reg-Flex, though these courts arc otherwise not obliged to defer 
CO chc Office’s inccrpretacions of Reg-Flcx’s provisions.^' For example, a federal district court 
rejected a National Marine Fisheries Service (NMFS) rule setting commercial fishing quotas 
(or Atlantic shark specie.s after finding that the agency had failed to comply with various 
Reg-Fiex procedures.^ (As noted above, agency compliance with Reg-Flcx’s provbions is 
judicially reviewable, and courts have the authority to reject rules if they determine thar an 
agency has fiiilcd to adequately comply with one or more of these provisions.) The court’s 
analysis in support of this finding relied heavily on the comments that the Office submitted 
during the rulemaking proces.s.^’ 
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Reports to Congress and Congressional Testimony 

Reg-Piex anci Executive Order 13272 direct the Office of Advocacy to monitor and report 
to Congress annually on agency compliance with Reg-Flex’s requirements. In these reports, 
the Office provides detailed critiques of each agency’s purported failures to implement Reg- 
Flex in accordance wirh the Office’s strict interpretation of the Act’s provisions. For example, 
in its most recent report, the Office of Advocacy faulted the initial regulatory Hexibilicy 
analysis that the Food and Drug Administration (FDA) performed for its proposed rules 
requiring dietary information iaheling for chain restaurant menu.s and vending machines, 
arguing that the agency’s analysis underesrimaced both the number of small businesses the 
rules would impact and the regulatory costs the rules would impose on those businesses.’* 
Tlie FDA developed these rules to implement two provisions in the Patient Protection and 
Affordable Care Act (PPACA) — the 2010 health care system reform law. One obiccfivc of 
the PPACA was to reduce overall health care costs in the United Stares, and these provisions 
were .aimed at helping Americans to adopt healthier diets, which in turn would enable them 
to avoid potentially expensive medical problems in the future. 

For agencies eager to avoid attracting unwanted attention from congressional members 
ideologically opposed to their statutory mission, the threat of negative reports from the 
Office can have a strong coercive on their activities. Many agencies cake seif-defeating 
preemptive actions, such as preparing overly elaborate or unrequited analyses or drafting 
inappropriately weak rules — actions that waste scarce agency resources and dilute 
public health and safety protections. The Office's negative report regarding the FDA’s 
implementation of these two controversial provisions in the PPACA undoubtedly has 
supplied welcome ammunition to congressional Republicans who conritme to wage a full- 
scale assault on the law.-’ Tlic fear of attracting this kind of bad publicity likely pushes the 
FDA and others agencies engaged in implementing the health care reform law to be overly 
cautious with their Reg-Flex compliance, even when dcrrimentaJ to the public interest. 

In addition to the annual report.s, Office of Advocacy officials also testify at congressi(>naI 
hearings to complain about what they claim are failures by agencies to properly fulfili 
Reg-Flex requirements. For example, in April of 2011. the Deputy Chief Counsel for 
the Office of Advocacy testified at a House Oversight Committee hearing dedicated to 
attacking the Environmental Protection Agency’s (EPA) greenhouse gas regulations. In her 
testimony, the Deputy Chief Counsel argued that the EPA had failed to comply with several 
requirements, including criticizing the factual basis the agency supplied to justify certifying 
its first vehicle efficiency .standard .as not having a significant impact on small businesses.^* 

As with the annual repons, tbe threat of negative publicity from Office of Advocacy 
re.stimony can push agencies to overcompensate in their Reg-Flex compliance efforts. 
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Smalt Business Regulatory Enforcement Fairness Act Panels 

The 1996 Small Business Regulatory Enrorcement Fairness Act (SBREFA) amended 
Reg-Flex to require the EPA and the Occupational Safety and HejJth Administration 
(OSHA) to give specially assembled small business panels a chance to oppose proposed 
rules before the rest of the public even has a chance to see them. Following the passage of 
the Dodd-Frank Wall Street reform bill, congressional Republicans quickly enacted a bill 
that subjected the Consumer Financial Protection Bureau (CFPB), an agency created by the 
Dodd-Frank statute to help implement many of its reform provisions, to the SBREFA panel 
requirement as well. 

llie three agencies must undertake the SBREFA panel process for all planned rules that are 
predicted to have a significant impact on small businesses— the same trivet for the various 
ocher Reg-Flex analytical requirements. However, as with the R^-Flcx requirements, an 
agency need not undertake the SBREFA panel process if it formally certifies that its planned 
rule will not have a significant impact on small businesses. As noted above, an agency’s 
decision to certify is subject to judicial review. Given that the Office has sec such a high bar 
for justifying certification, the threat of judicial review can strongly discourage agencies from 
certifying a rule, even when this step would he appropriate. 

In some cases, the Office has pressured agencies into undertaking the ftinaional equivalent 
ofa SBREFA panel, even though their planned rule plainly would not have a significant 
impact on small businesses. For instance, OSHA buckled under Office of Advocacy pressure 
and conducted a pseudo-SBREFA panel process for its then-planned "300 log MSD column” 
rule, which would have added a column to the required injury and illness recording form 
so chat employers can keep track of their workers’ employment-related musculoskeletal 
injuries;-^ OSHA went through this proce,ss even though the rule’s projected costs would 
amount to a mere $4.00 per employer in its first year and $0.67 every year thereafter.^ 

Much like the Office of Information and Regulatory Affairs’ (OIR.M centralized review 
process, the SBREFA panel process focuses on weakening rules because the panels are 
dominated Hy interests opposed to strong regulatory requirements. Beside the ruiemaJeing 
agency representatives, each SBREFA panel must include the Chief Counsel of the Office 
of Advocacy the individual who hc-ad.s the Office), OIRA officials, and small business 
"representatives,” The Office works with these other outside participants to criticize: an 
agency’s rule with chc goal of weakening it. At the end of the process, the panel prepares a 
report compiling all of the criticisms of the draft rule, which is then included in rbe official 
rulemaking record. 
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Reg-Fiex requires that a rulemaking 'agenc)r respond to the criticisms included in the 
panel’s report, and a lailure to do so ca:n provide a reviewing court with a basis to reject 
the underlying rule. TTiis proces contributes to the ossification of the rulemaking process, 
mentioned earlier, and it can create a potent incentive for an agency to weaken the rule rather 
than mount a time-consuming defense of a stronger rule, which would require producing an 
elaborate analysis to respond to aU the criticisms raised in the SBREFA panel report. 

SBREFA panel-related delays can add up to a year to the rulemaking process if not 
longer. These delaj's come on top of the several months of delay that the other Reg-Flex 
requirements introduce into the rulemaking proces.s. By law, the formal panel period is 
supposed to last around two ifnonths. But, eager to avoid extensive criticism during the 
SBREFA panel process, agencies frequently spend months revising their planned rules 
and any underlying economic anidyses prior to convening the formal panel. For example, 
preparations for the SBREFA panel pfotsss appear to have delayed OSHA’s work on the 
Injury and Illness Prevention Program (I2P2) rule by more chan a year. In June of 201 1, 
the agency had planned to convene a SBREFA pane! for its rule by the end of the month. 
Eventually, OSH A pushed this date back to January of 20 1 2 and then March of 20 1 2.‘’ 
According to Office of Advociicy records. OSHA still has not convened this panel, ^ 
bringing the total delay to 1 6 months and counting. 

Centralized Regulatory Review at the Office of Information 
and Regulatory Affairs 

Executive Order 1 3272 directs the Office of Advocacy to work clo.sely with OIRA — smother 
institution that serves to weaken regulation, as previous CPR reports have discussed — 
when intervening in agency rules. The Office frequently rakes advantage of the Order’s 
aurhorizarion to meet with OIRA to raise concerns about proposed agency rules. lu factj 
a 2012 report from CPR on OIRA meetings with outside advocates found chat the Office 
participated in 122 of the 1,080 reported meetings (or more than 1 1 percent) that OIRA 
held over the 10-year period covered in the CPR srudy.^' Tlie Office was by far the mo, st 
frequent non-White House participant in OIRA meetings and attended more than three 
times the numher of meetings attended hy the most active industry participant, the American 
Chemistry Council (39 meetings).’^ 

Tliis Executive Order builds off ofa March 2002 Memorandum of Understanding, which 
establishes a formal partnership between the Office and OIRA to strictly enforce Reg-Fiex’s 
procedural requirements to “achieve a reduction" in regulatory burdens for small businesses.” 
The Memorandum directs the Office to seek OIRAs assistance in pushing agencies to 
cake corrective aaion — including more detailed anidyses, evaluating additional less costly 
.iliernacivcs, or even adopting a less costly alternative — when the Office determines chat they 
have failed to satisfy its strict interpretation of R«^-Flexs requirements. Given that OIRA 
has the power to reject the rules it reviews, agencies arc unlikely to ignore its demands for 
Reg-Fiex-rciated corrective actions. As such, OIRA provides powerful reinforcement in the 
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unlikely event that the Office is unable to cxttact these corrective actions oJt its own. 

The Memorandum also deputizes OIR.A. to aid in monitoring agency compliance with 
Reg-Flex requirements as part of ic.s normal regulatory review activities. Whenever 
OIRA determines that an agency has likely failed to satisfy the Office of Advocacy's strict 
incerprecadon of any Reg- Flex requirements, it must then work with the Office to push 
the offending agency to take corrective action. 

Participation In Lawsuits Challenging Rules 

Reg-Flex authorizes the Office of Advocacy to join in lawsuits brought by industry to 
challenge agency rules, enabling it to push the reviewing court to re|cci rules for failing 
CO satisfy applicable Reg-Flex procedural requirements.^ These lawsuits create the highly 
unusual scenario in which one office within the Executive Branch is actively engaged 
in a legally binding effort to undermine an action taken by another office within the 
Executive Branch. 

Ihc Office of Advocacy has already p>articipatcd in several lawsuits in which the reviewing 
court returned the rule to the agency to bring the underlying analyses into compliance with 
one or more of Reg-FIex’s provisions.” In response co these adverse rulings, agencies must 
undertake new and more detailed analyses, delaying the implementation of their rules and 
using up scarce agency resources. 

The Office of Advocacy Bolsters Political Attacks on Regulations 

In addition to the previous ruiemaking-related activities, the Office of Advocacy has taken 
actions to buttress the attacks chat industry and its allies in Congress have waged against 
the U.S. regvilacofy system ;\5 a whole. 

Sponsoring Anti-Regulatory Research 

Over the yeans, the Office of Advocacy has doled out taxpayer money to sponsor several 
research projects brazenly designed to advance the cause of hirther weakening the U.S. 
regulatory system. Non-governmentai researchers carry out these projects under contracts 
awarded hy the Office with iirrle in the way of oversight or peer review. 

The most cgregiou.s Office of Advocacy-.sponsored research project was the 2010 study 
by economists Nicole Crain and Mark Crain, which purported to find that the annual 
cost of federal regulations in 2008 was about $1.75 trillion.* A,sa CPR white paper first 
found, and a separate evaluation by the non-panisan Congressional Research Service 
later confirmed,’* Crain and Crain were only able co achieve this outlandish cost figure by 
employing fiiulty models, biased as.sumptions, and erroneous data. The report's myriad 
methodological defects all have a distinctly anti-r^ulatory bias, each leading inevitably 
to overstated cost calculations. Beyond these methodological defects, the Crain and Crain 
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report is noteworthy for wiiat it omits: any attempt to account for regulatory henelifs. 

The report’s exclusive focus on regulatory costs — ^absurdly high cost estimates, in fact — while 
ignoring benefits provides an inherently distorted picture of the regulatory system that is 
skewed against all safeguards, no matter how critical they are for protecting public 
health and safety 

The Office’s Hawed management of the Crain and Crain report contract was equally 
disturbing, 'flte contract fail^ to require the report’s authors to disclose all of the 
report’s underlying data, models, assumptions, and calculations, making it impossible 
CO independently verify the integrity of the report’s findings. In addition, the Office of 
Advocacy’s peer review process for the report was woefully inadequate: One reviewer raised 
significant concerns with the report’s underlying methodology which were never addressed 
while the other’s review consisted of only the following 1 1-word comment: “1 looked it over 
and it's terrific, nothing to add. Congrats[.]”” 

Despite the Crain and Crain report’s dubious provenance, regulatory opponents routinely 
cite its findings when attacking the U.S. rt^ulacory system or pushing for legislation that 
would undermine agencies’ ability to carry out their mission of protecting public health and 
safety. The reports biased frame and risibly overstated findings are caibr-made to support 
the false conservative narrative that eliminating regulatory .safeguards will translate into 
economic growth and job creation. For example, the House Commitree on Oversight and 
Government Reform, which has held dozens of anti-regulatory hearings .since the committee 
ccturned to Republican control, cited the Crain and Crain report and its findings extensively 
in a February 201 1 study, which attempts to make the specious argument that pending 
regulations are stifling job creation.'*'’ Similarly, Sen. Rand Paul (R-KY) invoked the Crain 
and Crain report when arguing for the Regulations from the Executive in Need of Scrutiny 
Act, a bill he sponsored that would effectively shut the regulatory system down by blocking 
all major regulations unless a majority in both Houses ofCongress voted within 90 days to 
approve them.'*' 

Participating In Antl-Regulatory Congressional Hearings 

Office of Advocacy officials have long served as loyal allies in Congress’s anti-rcgulatocy 
hearings, consistently delivering testimony that reinforces the political case foe weakening 
regulations and funher hobbling the regulatory system. As noted, these officials frequently 
testify to criticize agency compliance with Reg-Flex procedural rcquitemencs, but the same 
testimony is also broadly critical of the regulatory system as a whole, echoing the talking 
points typically found in the testimony of industry representatives or in the opening 
statements of anti-rcguiatory Members of Congress. For example, the head of the Office of 
Advocacy during the George W. Bush Adminisreation testified at a 2005 House Committee 
on Government Reform bearing focused on attacking various EPA regulations. His 
testimony helped advance the transparently political agenda of the hearing by strongly 
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criticizing EPA regulations as unduly burdensome — awhile conspicuously ignoring their 
benefits — and by advocating for rolling them back.'^ 

Office of Advocacy officials liave also testified at hearings to support passage of several 
pending anti-regulatory bills. In his testimony at a 2006 hearing, for example, the then head 
of the Office of Advocacy asserted that the Office “supports the goals oP a proposed bill 
that would amend Reg-Flex’s procedural and analytical requirements to make them more 
burdensome for agencies to complete.^’ 

The Office of Advocacy Engages in Anti-Reguiatory Activities 
Unrelated to Helping Small Businesses 

Tile focal point of the Office of Advocacy’s institutional mission has evolved from seeking 
preferential regulatory treatment for small businesses to opposing all regulations. Aided 
and abetted by industry groups and their political allies, the Office pursues this mission by 
working to block regulations opposed by large corporate interests and attempting ro interfere 
in the scientific underpinning of agency regulations. 

The Office of Advocacy's Small Business Size Standards Are Overly Broad 

For the purposes of implementing Reg-Flex, the Office of Advocacy employs a definition 
of “small business” that is a far cry from the common understanding of that term’s meaning. 
Instead of being based on a single number {for example, any firm with 20 or fewer 
employees), the definition is actually a complex scheme that sers varying size standards 
for each induMrial sector within the economy.^'* Critically, these standards are based on 
the relative size of different firms within each given industry, and, as a result, the ‘small 
businesses” in industries that comprise mostly laige-sized firms can be huge. In .some sectors, 
the definition of small business includes firms that employ more than 1 .000 workers. 

For example, the Office considers a petroleum refinery to be a “small business” as long as it 
employs fewer than 1,500 workers. .Similarly, chemical plants that employ fewer than 1,000 
workers arc a “small business” in the Office’s eyes. 

Because of these overly broad small business size standards, the Office is able ro push 
for preferential regulatory treatment for relatively large firms, firms far bimer than the 
term “small business” suggests. For example, in August of 2011, the Office submitted 
comments on the EPA’s proposed rule to reduce hazardous air pollution for fossil fuel-based 
power plants criticizing the agency’s efforts to comply with several R(^-Flcx procedural 
requirements, including the SBREFA panel proccs.s. Among other things, the Office 
argued that the EPA had not adequately considered potentially less burdensome regulatory 
atccrnacivcs for “small busine-ss” power plants in its initial regulatory flcxcbiliry analysis.'*'* 
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Trade Association Lobbyists Subvert the Office of Advocacy's Small Business 
Outreach Efforts 

In addition, large corporate mterests have supplied representatives for SBREFA panels. For 
example, a lobbyist froni the American Bureau — a politically powerful trade group that 

typically works to advance the interests of industrial-.scale farms — recently served as a “small 
business” representative oh tho SBREFA panel for the EPAs 2010 update to its renewable 
fuel standard program.^ By permitting organizations such as the American Farm Bureau 
to participate in SBREFA panels, the Office of Advocacy has stretched the concept of small 
business representative beyond all rKogrthion. The American Farm Bureau’s membership 
includes several industrial-stale agricultiire operations that would not meet even the Office's 
generous definition of small business. And, the interests of these industrial-scale operations 
often dictate the oiganizadoh’s political agenda, even when those interests are antithetical 
to those of genuinely small farms.^*^ For example, cite catastrophic droughts chat affected 
much of the United States this past summer provided a glimpse of the harsh impacts chat 
climate change will have on Anierica’s small farmers. Nevertheless, the American Farm 
Bureau worked tirelessly to help defear the 2009 climate change bill chat would have curbed 
greenhouse gas emissions through a comprehensive cap-and-trade system.’® 

In some cases, the small business representatives who participate in SBREFA panels come 
at the suggestion of lobbyists for large trade associations, such as the National Association 
of Home Builders, whose members include laige corporations that do not meet the Office’s 
small business size standards.” This practice raises the concern that lobbyists operating to 
advance the interests of large corporations improperly use small businesses representatives ds 
surrogates to attack rules they oppose, enabling these corporate interests to avoid incurring 
any potential political costs for opposing saft^uards that are otherwise popular with the 
general public. 

The parricipation of large corporate interests defeats the obicctivc of SBREFA panels— 
namely, to gather the perspective of small business on pending regulations that would : 
otherwise not be available in the ahscncc of these panels. These panels offer small businesses 
a critical opportunity to offer rheir unique concerns regarding a planned rule — an 
oppominity that is all the more important because large corporate interests have come to 
dominate every other step in the rulemaking process, including norice-and-commenc and 
OTRA’s centralized review.^ By permitting lobbyists for trade associations and other large 
corporate groups take part in SBREFA panels, the Office risks allowing the voice of truly 
small busincs.ses to be drowned out at this stage of the rulemaking process as well. 
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The Offl<e of Advocacy Interferes with Agency Sclentifk: Determinations 


Tile Office ol Advocacy frequentiy operates outside its legal authority and scientific expertise 
by weighing in on agencies’ purely scientific determinations^ For iscampie, in Ocrober 
oi 201 1 , the Office submitted regulatory comments criticizing the EPAs Integrated Risk 
Information System (IRIS) program.^' A frequent target of industry attacks, IRIS 
is a centralized database that gathers human health risk asse^ments For various 
environmental contaminants, which the ERA can use to set regulatory standaids.^“ 
Specifically, the Office criticized the data and models that the EPA had used in its IRIS risk 
assessment for the harmful chemical bexavalent chromium, and it urged the agency to revise 
its assessment, a process that would waste scirce resources and delay the final assessment by 
several months. Tlie Office also recommended that the EPA reform the entire IRIS program, 
arguing that it lacked “objectivity” and adequate “scientific rigor.”’-^ Such recommendations 
are far beyond the expertise of the Office and have unique interests of small business. 

Tliey do, however, hear a striking resemblance to the arguments that industry lohbyi-sts 
make about IRIS assessments. 

Tlie Office intervenes in these kinds of scientific determinations despite the fact that they 
do not independently impose any regulatory requirements, and thus have no real impact 
on small businesses. In June of 2009, the Office intervened in the EPA’s propo-sed 
greenhouse gas cndangermeni: finding, which did nothing more than certify the federal 
government’s official finding that greenhouse gases ‘‘endanger public health and welfare” 
by contributing to global climate change. Nevertheless, the Office ai^ued in its comments 
that the EPA should abandon the effort completely.^ Tlie comments added nothing 
constructive to the EPA's endangerment finding efforts, failing to address any of the scientific 
quesiions at issue. Instead, the Office devoted it.s comments to arguing that the Clean Air 
Act’s regulatory prograjns were not well suited to regulating greenhouse gases and might 
disproportionately harm small businesses — all hypothetical and unrelated matters that would 
be better addressed in comments on any actual Clean Air Act rules aimed at regulating 
greenhouse gases. Again, .such arguments were not grounded in any expertise the Office 
might have, or in any unique .small business interest, but they did comport svitb big*busines.s 
criticisms of the EPA’.s finding. 

The Office’s decision to move into regulatory .science is far removed from its statutory 
niis.sion to argue for preferential regulatory treatment for .small business. This interest 
in attacking reguiacory science can only be understood a.s the Office as.suming the role 
of arguing against more stringent regulation in all forums that may relate to regulatory 
protections, even ones where the agency has no expenise. 
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I The Office of Advocacy Pushes for Weaker Regulatory Requirements for 
Large Businesses 

The Office of Advocacy commonly seeks to weaken the requirements of proposed rules 
for all affected entities, rather than seeking rule changes that are tailored to reducing adverse 
impacts on small firms only. For example, in its comments on the EPA’s proposed rule 
ro limit hazardous air pollutants ffom oil- and coal-foelcd power plants, the Office criticized 
I the agency for not considering as a regulatory alternative a rule that would merely limit 
I plants’ mercury emissions. Remarkably, the Office recommended chat this drastically scaled- 
I back rule apply to all power plants, regardless of their size.” Such an alternative Would 

I provide no unique preferential regulatory treatment for “small” power plants. It would also 
I leave unregulated all of the other toxic air pollutants that power plants release — including 
I arsenic, lead, and formaldehyde — in dear violation of the Clean Air Act.^’ While this 

alternative would certainly reduce regulatory costs for small power plants, its primary effect 
would be to provide a huge regulatory subsidy to the large power plants that dominate the 
electricity generating industry. Here again, the Office offered commentary that could just 
have easily been wriiren by big-business or special interest lobbyists, rather than focusing on 
an smali-business interest in the proposed regulations. 

Tlic Office also frequently joins representatives of the largest corporations and trade 
I groups in meetings with OIRA officials to push for rule changes that would benefit large 
businesses. For example, in July of 2010 an Office of Advocacy official attended a meeting 
with the U.S. Chamber of Commerce, the National Assiociaiion of Manufacturers, and 
the National Association of Home Builders to try to push OIRA to block OvSHA’s 300 log 
MSD column rule."*^ In October of 2006 an Office of Advocacy official attended a meeting 
with ExxonMobil, the American Chemistry Council, and Bayer Corporation to push for 
changes to the EPAs pending rule to revise its definition ofsoiid waste under the Resource 
Conservation and Recovery Act.'* 

In many cases, weaker regulatory requirements for large firms can actually have the perverse 
effect of harming small businesses — rather than helping them — and thus directly conflicts 
with rhe Office’s mission. Regulatory subsidies for laige firms can make it even more difficult 
for small businesses to remain competitive, inhibiting people's ability to start these firms and 
sustain them over the long run. 
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Helping Small Businesses While Promoting 
Public Health and Safety: It's Time to Reform 
the Office of Advocacy 

A New Mission: Promoting Wln-WIn Regulatory Solutions 

llie role of the Office of Advocacy should be to develop “win-win" regulatory solutions chat 
help small businesses meet the high regulatory standards needed to protect public health 
and safety, instead of lowering those standards for them. In other words, the Orticc should 
seek to protect small businesses “competitiveness” without undermining public health and 
safety. In many cases, the costs of complying with regulations can put small businesses at 
a competitive disadvantage with larger businesses, which are better equipped to pass many 
of these costs along to their consumers. Larger businesses are also able to afford attorneys, 
engineers, accountants, and other compliance consultants, who can help them devise cheaper 
ways to fulfill regulatory requirements. 

Providing small businesses with preferential regulatory treatment helps them remain 
competitive with larger firm.s, but it comes at the expense of public health and safety. In 
effect, preferential regulatory treatment subsidizes small busines-ses by passing on to the 
public the socially harmful impacts of their activities, such as air and water pollution, 
hazardous working conditions, and unreasonably dangerous consumer products. In contrast, 
the Offices current approach of working to reduce regulatory burdens across the board for 
ail firms reduces regulatory impacts on small businesses, but does nothing to promote small 
business competitiveness. Tlvis approach also likely undermines regulatory safeguards more 
severely than would an approach that merely focuses on providing preferential regulatory 
treatment to small businesses alone. 
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Fortunately, if the public agrees that small businesses need to be subsidized, policymakers 
have an alrernarivc strategy: They can promote small business competitiveness by 
affirmatively helping them to meet effective public health and safety standards. The Office 
should use its role in the regulatory process to explore and promote creative solutions for 
achieving this goal. Such creative solutions could include: 

* Providing monetary assistance to truly small businesses so that they can meet 
higher regulatory standards. Monetary assistance could include direct subsidies 
to cover part or all of the costs of equipment upgrades required for regulatory 
compliance. Alternatively, the Office could work to obtain subsidized loans to help 
small businesses defray regulMory compliance costs. 

* Expanding regulatory compliance assistance programs. SBREFA established 
several compliance assistance programs, including requiring agencies to produce 
“compliance guides” for each of their rules that have a .significant impact on smalt 
businesses.^ These compliance guides describe the rule and explain what actions 
small businesses need to take to comply. Congress can help improve the effectiveness 
of compliance guides by providing agencies with full funding to produce and 
distribute them. In addition. Congress can establish local offices throughout 

the country staffed with compliance consultants that can help .small businesses 
understand their obligations under different regulations. To be effective, Congre.s.s 
must ensure that the network of compliance consultant offices is fully frinded. 

* Partnering small businesses to promote beneficial synergies on regulatory 
compliance. Tltc Office could explore different ways of partnering .small bu.sinesse.s 
that will help them meet regulatory obligations in mutually beneficial ways. For 
example, the Office could help establish a cooperative of small businesses within a 
given location, which could share the cost of compliance as,sistance .services, such 

as tbo.se provided hy accountants or engineering consultants. Alternatively, the. 
Office could establish partnerships that build off the Small Business Administration’s 
(SBA) preferential government procurement and contracting policies Ibr helping ; 
small businesses. For example, if a small business requires special services, such 
as accounting, to comply wirh a regulation, then rhe Office could explore ways to 
partner that business with another small firm that provides chose special services. In 
this way, the Office can assure that one small business’s compliance with regulations 
help to create a profitable market for another small business. 




Center for Progressive Reform 


Page 23 


'Ib achieve these reforms. Congress wii! need to: - • I 

• Amend the primary statutory authorities under which the Office operates (P. Law. I 

94'305 and Reg-Flex) to replace their focus on reducing small businesses’ regulatory I 

costs with a new focus on promoting win-win reguluory solutions that ensure small 
business competitiveness without undermining public health and safety; 

• Expand the Office’s legal authority as necessary to enable it to explore and promote 
win-win regulatory alternatives that help small businesses meet high rcguiatory' 
standards while maintaining competitiveness; 

• Provide the 5BA with additional legal authorities to establish and implement new 
win-win regulatory subsidy programs that aflirmatively assist small businesses remain 
competitive while meeting high regulatory standards; 

• Establish and folly fond a network of small business r^ulatory compliance assistance 
offices; and 

• Increase agency budgets so that they are able to carry out Reg-Flex analyses and 
compliance assistance guides without displacing critical resources needed to advance 
their statutory mission of protecting public health, safety, and the environment. 

In addition, the Office will need to: | 

• Significantly overhaul its Reg-Flex compliance guide for agencies, so that it helps 
them to work toward creative win-win regulatory solutions that enable small 
businesses to remain competitive while meeting high regulatory standards and 

• Work with small businesses to develop and promote win-win regulatory solutions 
in comments on proposed regulations, SBREFA panels, lawsuits, and sponsored 
research. SBREFA panels in particular will be critical forgathering the unique views 
of small businesses for Identifying how pending r^ulations might inhibit their ability 
to compete and for developing innovative solutions for helping these firms to meet 
high regulatory standards while remaining competitive. 

Finally, the President should revoke Executive Order 13272. Given its strong anti-regulatory 
culture, OIRj'X is unlikely to provide the Office with much a.ssistancc in identifying ways to 
help small busines.ses meet regulatory standards needed to protect public health, safety, and 
the environment. Instead, OIRA will likely continue to push the Office to weaken agency 
rules, even where potential win-win regulatory solutions are appropriate and available. 
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Restored Focus: Helping Truly Small Businesses Only 

ITie Office of Advocacy has become a potent anti-rcguiatoiy force, working to block, delay, 
and dilute all regulations, even those that do not have a clear impact on small businesses. 
Whatever the policy goals are that might justify shielding small businesses from fulfilling 
their regulatory obligations, they certainly do not extend to larger bitsinesses. Accordingly, 
the Office should restrict its actions to helping truly .small busincs,se.s only. 

To accomplish this goal, Congress will need to do the following: 

■ Enact legislation that revises the SBA's small business size standards, fbe new size 

standards should define a small business as any firm with 20 or fewer employees — 
regardless of which industry the firm is in — rather than basing the definition on the 
relative size of different firms within each given industry, as the current size standards 
do. Tliis revision would not only better align the regulatory' definition for small 
business with the popular understanding of that term, it would better effectuate the 
policy goals that the government seeks to achieve by providing truly small businesses 
with pteferential regulatory treatment. In addition, the .small size standards .should 
exclude certain industrial cat^ories that pose an inherently high risk to public health 
and .safety, such as the dry cleaning industry. Businesses in these exempted industrial 
categories should not qualify for win-win regulatory subsidy programs, even if they 
have 20 or fewer employers, because their activities are too harmftil to public health 
and safety. 

• Enact legislation that prohibits large corporate interests from participating in or 
using small business surrogates to participate in SBREFA panels. To participate 
in SBREFA panels, a business must first qualify as a small business under the revised 
small business .size .standard. To make this mandate enforceable, the law should 
further require all busincs,ses that participate in SBREFA panels to certify that they 
both meet the revised small business standard and are not acting as agents for any 
business or trade group that does not meet the revised small basiness standard. 
Congress should declare chat making a false statement in this certification is a crime 
under 18 U.S.C. §1001. Furthermore, Congress shotild bar for at least three years 
any business that makes a false staccmenc in the cerrification from participating in 
any future SBREFA panels and from qualifying for any win-win regulatory subsidy 
programs established and impicmcnccd cither by the Office or by the SBA. 

• Conduct more Frequent and thorough oversight. The House and Senate 
committees with primary jurisdicrion over the Office — presently, the House 
Small Business Committee and the Senate Small Business and Entrepreneurship 
Committee — should ettdeavor to conduct at least one oversight hearing for the Office 
every year. One of the goals of these oversight committee hearings should be to 
ensure that the Office is limiting its activities to helping only businesses that meet the 
revised small business sia standard. 
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Again, the President can reinforce these reforms by revoking Executive Order 13272. 
Because OIRA has such a strong anti-regulatory culture, any asntinued collaboration with 
OIRA will likely encourage the Office to continue working to block, delay, and dilute 
regulations for businesses not meeting the revised small business size standard. 



Distorting the Interests of Smell 



158 


Page 26 


Center for Progressive Reform 


Endnotes 


Ws; borrow icrro the ‘'pretcrendai legubroty tRaonwt' . 
with slight motlihcarion from a 1998 Uw review ankle 
hy administrative law professor Richard PkrK. See 
Richard j. Pierce Jr„ Small is Not BeaatiJuL' The Case 
Against Special Regulatory Tmumeni of Small firms, 

50 Admim. L Rev. 537 {1998). The term include 
regulatory cxemptiims: less stnngcnc or delayed le^lawry 
requircmciiis; and relutcd enibrcemeni for regubcoty 
vidaiions, such as waived or reduced penalnes. See id. at 
542-i3. 

PiiBt.tc CmiEK, Thr Feoerai. Rin.E.MAnN<: Process; 
mmHabte «rr hnp://www.dtaen.ore/dQcumenB/ 


Sidney Shapiro <rtaJ.ffcxM/aro; 7 £>>^«rt^- How. 
tmufjifieni Retourm. Outdated Laws, and Political 
Interference Cripple the “Protector Agenctet’^-^iCa. 
for Progressive Reform. White Paper W6. 2009), 
ai'oHable at hup://wwwptofs«siveieforni.t^artides/ 

Regulatory Cyijurutiou]. 

ff'e 'Regulatory AecoHHtitbilityActaf doll": HfOrmg 
or> ll.R JOl 0 Before lie //. Comm, on lie Judiciary, 

I I2ih Ciong. 6 (201 1) (statement ofSidney A. Shapiro. 
University Distinguished Chair in law. Wake Forest 
University School of law, and Member Scholar and Vice 
President, Center fer Progressive Reform), apailaile ai 


Shapiro et ai. Regulatory Dysjunction, supra n< 

12-14. 

Renn Sieinzor ct al., Beiind Closed Doors at tie White 
House: How Polina Trumps Protection of Public lleahi. 
Verier Safety and tie Hrivinniment (Or. for Progressive 
Reform. White i^pet ) 1 >1, 20i Dtin-ailaldeiu 
http.-//www.progressiver efofm.ofp/afudfs/QlRA 

ClmedDoon\. .Sprcihcolly. the study found that OIRA 
rotuindy meets corporate interests behind closed doors 
during the review process and then dci.sys or changes rules 
that are subject of such meetings at a disproporiionaiely 
higlter tace. 

To illustrare the Office’s independence, the SBA's 
ctrganiz.tttonal chart presents the Office is a “flatting 
Irox” without any lines denoting a chain of command 
to the rest of the a^ncy. See II .S, -SM.ttt. Bt’s. AoMts., 
tlstSANiEATioN Chart, a 


See Office of Advi’caiy Fiicirl Year JO/2 Budget: Hearing 
BefontieS. Comm, on Small Bus. fl" bntnpreneunhip. 
i 12th Cong, (statement oi Winslow Sargeant, Chief 
Omnsei for .\dvocacy, Oif. oi ,\dvoc.. U.b. Small 
Bus. Admin.), available at hitp://wsvw.sba.gov/sites/ 
defeuit/fifes/cewU 0-VU.pdt ; Ihe Sm.-ill Business Offiee 
of Advocacy Improvements- Hearing Before the Subcomm. 
on Workforce. Empowemient, sr Gov't Programs and the 
Sabeomm. on Regulatory Reform & Oversight of the H. 
Crmtn. on Small But.. lOSclt Cong, (statement tiflhixiias 
M. Sullivan, Chief tfoun.sel tor .Advocacy. Oft. of Advoc.. 
U.S. Small Bus. Admin.), avaiLible at hnp://www.sba-gov/ 
siB3/dcfauh/ftle>/flle>/test03 0‘t(ll.pdh Strengthening the 
Office of Advocacy. Hearing liefmr ike H. i.nmm. on Small 
Bill.. 107th Cong, (st.ttcmcnt of Thomas M. Sullivan, 
Chief Counsel for Advoc.tcv. l>fF. of Advoc.. l.l.S. Small 
Bus. Admin.), available at htip://www.sba.gov/5ires/ 

of Advocacy. Hearing Before the H. Comm, on Small Bus.. 
106th Cong, (statement ol Jere W. Glover. Chief Counsel 
for .Advocacy. Off. of .AJvoc.. U.S. .Small Bscs. Admin.), 
<n<aa'irtotf/ ln[p;^/www., sba.gov/sites/dgrault/files/ flies/ 


5ee Pierce. note !, at 540-42. 

■ W.at 549-57. Ruth Marcus, Op-Ed., Ihelmle. 
Engine That Can't; Ihe Myih.Aboui Small Buiinmes 
Wash. Po.st, Sept. 15, 2010. .rt'taitWerfr 


1; Veronique 

dc Rtsgy. America's Small- Business Fetish: When It Comes 
to Job Creation, 5isr /Jortn'r/W.irrer, Rrasos, June 2012, 
apailaHe at ix 

amerkaii-imal l -business-Fetish . 

' Pierce, «</><» note 1. at 557-60. 

=* fo'«562-68. 

Wt£ai570-74. 

' l5U,S.C<)§634a-634g. 

* Regulatory Flexibility Act, 5 U.S.C. §§601-612. 

* Off. ofAimK.. U.S. Smau Bhs. Aomin., AGmbK .KOK 
AtiENCIES: HtJW TO COMPW tCTTH THE Rst'l.llATORY 
Fl-eXtBlUTVAcT: iMmMENTINGTIIEPKK.SIDENT’sSxtAI.L 

Business Agenua and Exkci.tivr Orrp.r i jzya, 11-14 

ffa piidc 0512 Q.p df (herciiuftcr Off. of Advoc., RFA 
GtllDP.]. 

■ .W 5 U,S.C §603(c). 

" Off. of Advoc.. RFA Guide, rt/pm note 16, at ,38.. 

* In Fiscal Year 2011, the Office of Advocacy submitted 
over 50 comment letters. See Off. of Aovxic., U.,S. 
Sm/ui. Box. Admin., Rr.rourtiN 'fiii- REtiWjvroRY 
Ft.RxtMUTY Act, FY zoii; Annuai. Report of the 
Chief Counsei for Aiivot;,A<;Y on Impi.ementation 
OF THE REGt;UTORY FlEXISIUTY Act .VNO tXFCDirVE 
Order i 517»> 4 (2012), avaiLtbie at hcip://www.xba. 


•AnvoC- FY 201 1 RF.A Rei’ohtj. 


Dislorting the Interctf s nf Small Business 



159 


Center for Progressive Reform 


(...ominents on Eiidannercil and 'ITircattned WiiJlifc 
and Piancs; Revised C.mical Habitat for the Northern 
bpotted Owl from Winslow Sai^eant, Qsirf Counsel fw 
\Kou.a OT if ^ voi,.U.S. Small Bus. Admin- and 


ftn. C Re>es ^ssimuh Cliid'Qn.nsei, Off. of Ads-oc., 
b.S, Small Btis, Admin,, to Daniel Ashe, Director. U.S. 
l-ish fit Vildiile .‘lerv.. Dept- of Interior (July 5. 2012), 


dvatkbleat 


Am. [rucbngAssiisv, EPA, ITS il,3d 1027, 1044 (DIG. 
Ur, 1997). modiiic/i m other mpfi-t, 195 R3d4(D.Car. 
1 999), revened in other raped, Whitman v. Am. Truckir^ 
Ass'ns, 531 U.S.457(200I)- 


Southern OlJsiiorc Fishing .Ass n v. Daley, 995 F. Supp, 
1411. 14.36 (.M.D. Fla. 1998). 


id. at 1435. 


OtF. ciF Anvoc. FY aor t RFA Rr-Poirr, iupra notcl9. at 


For example, the nutritioti information labeling rules were 
attacked at a recent hearing before the House Oversight 
and Government Reform Committee's .Suhcommiiice 
on Health Care, See, e.g.. Impair of Obamacarr on Job 
Creators mtd Their Dni'wn u Offer Health Insumnee: 
hkarihg Bejhrr the Snbeomm. on l/nilth Carr. Distrktof 
Calumbia. Cttuus, & t/K Nttt'l Anhiva of the H. Comm, 
on Oversight & Cov'i Reform, 1 i2th Cong, 6 (statement 
tif Andrew I“u«Jer, Chief Excc. OHicer, CKE Restaurants. 



Assessingibe Impact ofEPA Crtenfmise Gu Regulations on 
Smdll Biainess: Hearing Befitiv the Snheomm. on Reg. Aff., 
Sttmulia Ovmighs, & Gov't Spending of ffte H. Comm, 
on Ovsrsl^tt & Gov’t Reform, 1 12th Cong: 75-127 
(staWmeni of Clatidia Rodgers, Deputy Chief Counsel 
for Atlvoacy, Off ofAdvoc., U.S. SetwH this. Admin.), 



See l*ress. Release, Occupational Safety & Health 
Admin, U.S. Dept, of Laiwi, U..S. Lahor Department’s 
OSHA Reopens Ihihlic. Record on Proposed Record- 
Keeping Rule CO Add Work-Related .MusoJoskelcul 
Disonlets Column, avaiLtble at 'nss^-.ilvevm.adhst.giwl 


Dccupaiionai injury and Illness Recording and Rcftorting 
Requirements, 75 Fed. Reg, 4728, 4737-38 (proposed 
J.irt. 29. 2010) (co be codified at 29 C.F.R. jk. 1904), 


” Rena Sreinzor Si James Goodwin, Opportunity Wasted: 
The Obama Admirihmiinnt Failure to Adapt Needed 
Regulatory Safeguards in a Timely Way is Costing 
Lives and Money (Ccr. for Progressive Reform, Issue 
.Alert 1204. 2012), htcp://www.progn-ssivgiefoim- 




’ &eOff. ofAidvoc.,\J.S. SmidlBus. Admin- OSlIsi 
Qast viaced Dec. 10, 2012). 

S^nzoretal, Bebmd Closed Doors, supm note 6. ar 26, 


' Meinonndiim of Undemanding flccwcen the Off. of 
Advoc., U.S. &nall Bus. Admin,, and the Off. of Info. 
Sc Affi. U.S. Off ofMgme. & Budget (Mar. 19. 
2002), (««ufcte«w hnp;'/vrtvw.sba.i;<ivAitL-s/Ji:f.iuir/fiiL-.- 


As noted above, agency iximpliance with many of these 
lequiremencs is judici^ly reviewabic, .and vkdations 
these requirements can le^t in the rejecitoti of an 
odraavise lawful rule. 

See, e.g.. ScHithem Offshore Fishing Ass'n v. Daley, 993 F. 
.Supp. 141! (M.D. Fla. 1998): Northwest Mining Ass’ ri v. 
Babbit, 5 F. Supp. 2d9(D,D.a 1998). 

NtcoLE V. Cbaik et W, .M.sbk Crain. ’I'iie Imp.a<.”i- or 
REGUuroBv Costs on Small Firac, (2010), available as . 


Sidney Shapiro ct al. Setting the Record Stmight: The Cmin 
and Qmn Report on Regulatory Com (Ctr. for Progressive 
Reform, White ftper 1103. 2f\\l) available at'suigafl 


Costs Anal ysis 1103.pdf rhereina(ter Shapiro ct ai, Crain 
and Crain Report], 

Curtis W, (Tbpelaml. Amtfytis of an Bsitmate of tire 
Total Costs of Federal Regulations 2 (Cong. Rc^are.h 
Serv- R41763, Apr. 6.2011). available ar hti p://www. 


Shapiro « al. Crain and Crain Report, supra note 37, at 
.3. 4. 

Comm, on (,)vhi.si«ht et GovV Reform, U.S. House 
OF RepREstsTAnvFs. Assb-sscng Rfgulatorv Impacts 
TO Job Crf.ation 14, 14 (Preliminary .SufFRqnirt, 


Feeleral Regulation: d Revieui of legisLttive Proposals. Part 
I: Hearing liefont the S. Comm, on Homelanel Seairiiy 
i^Gm-ernmmiiilAff, \l2tiiCxMg. I (statement of 


proposaLt-part-i (follow "Download .Smemeiit (84k)'’ 
hyperlink und^ "Senator Rand l^ul R (KY)"), 

The Impact ^ Regulation on U.S. Manu/acturing: Spotlight 
on the Fnvironmenial Protection s^ney: Hearing Befm 
the Subcomm. on Regulatory Aff. of the H. Comm, on 
Gov't Reform. i09th Cong. 2-3 (statement of Thomas M, 
-Sullivan, Chief Counsel for Advoc- OIF. of Advoc- U-S, 
Small Bus. Admin.), available at hft pr //w ww.shj piv/sirps/ 
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‘ H faring /in she RfguUtoryTleiihitity hfiprtwementsAa - 
H. R. 6S2 Before the SttbeomtrL an Gw» & Admin L of 
H. Chmm. on the /ndkiniy, 109th Cong^ 4 {scatdneiic of 
Ihoiniis M- Sullivan, Chief Couhsd forAilvbtaiy, Off. 
oi Advoc.. U.S. Small Bm. Admin.i. http:// 


' Section 601(3) of Reg-Hoc tfefines a biianess' , 

45 having '‘the nine meetingas the tsin ‘small bnffness 
concern' under secUon 3 oftlie Sma!l Business Aa.”" 5 
U.S.C 5601(3). Puisuant CO Sectinn 3 of die Small 
Business Act, the Small Butdness Administiatkm has 
Jcvdoiseci size srandaiUs h>f. ticftiing scroll businesses 
.iccording to different indusm4 sectors of the eccMiojm', . 
which are catalt^ed at 13 CRR. §121.201. 

' Comments on National Enii^on Standards for 
! la/anluiis Air l\>l!uianis ffom Cod- and Oil-FinKi . 
E.Icctric Utility Sieaiti Gcnetaiing Units from Winslow 
Sargeant. Chief Coimsd for Advoca^ Off. of Advoc., . 
U.S. Small Bus. Adrnin., and David Rostk^. Asnscani 
Chief C^nsel for Environment and t^idarocy Reform, 
( )ff. tif Adv<K.. U.S. .Small Bos. Aditifo-- to D-Ca Jadwin, 
Administrator. U.S. F.nvti. Protection Agency (Aug 4, 
201 1), mmikble .tt htty-.^Agwiv.sKa-pf.vAit^defiMilt/liif.t/ 
hics/q.all OXftd.pJi: 

' Finai. Remirt of the Smau Biisihess Adtocacy 
Revirw PA.vEt o.^t EPA’s Pi.anned Pboposbp Rule; 
RF.GUtATtoN OF Ft.-et.s ANo Fusi ApomvE.s-. Renewasle 
Fiiei. .Stanoard PiH>(iiiA.M 8-9 {2008). 

’ See, e.g. . Ian T. Sheain, Whose Side Is the AnterUan Farm 
Bureau On.^, I'he Nation, July 16.2012, aiwlable m 


* A&isan'Wint/st, Farm Bnmm Rres Baci Against 
Ciimaie Bids "Oliver (inib, "N.Y, Times. Jin. 


[3ti(iald Carr, Omiight-Stricken Farmers Pay the Price for 
Failed Climate BiU, Hcffinuton I’Ost, Aug. 12, 2012, 


' iee Finai, Report or nir. SuAi.t Business Aovocacy 
Review Panel on EPAs Planned Proposed Rta.c; 
Lead-Bmed P.iiNT; Certieication and Training; 
Renovation and Remodeling RF.yi'iREME.Nrs .30 
( 2000 ). 

' See, e.g., Wendy Wagner, Katherine Barnes Usa Peters. 
Rulemaking in the Shade: An Empirical Study oj'EPA'tAir 
Toxic Emission Stand/irds. 63 Admin. L. RevI 99, 128- 


29 (201 1) (reviewing public cominenR for EPA rules 
on hatardoas ait |M>IJu(aiits. and finding th« industry 
groups subnitted 81 perceni of commenB compaicd 
to just 4 percent submiued by public inouest ^ups); 
.Sieinzof ct al. Behind Closed Daon, supra note 6, at 20 
(reviewing patiicipaiion rates in OiRA lobbying meetings 
and finding that over 65 percent of meeting partidpmits 
represented corporate interests comfKited to just 12 
percent representing interest groups). 
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Executive Summary 

This report examines the activities of an independent office within the Small Business 
Administration: the Office of Advocacy. The Office of Advocacy has responsibility for ensuring 
that federal agencies evaluate the small business impacts of the rules they adopt. Scientific 
assessments are not “rules” and do not regulate small business, yet the Office of Advocacy decided 
to comment on technical, scientific assessments of the cancer risks of formaldehyde, styrene, and 
chromium. By its own admission. Advocacy lacks the scientific expertise to evaluate the merits of 
such assessments. 

The report analyzes correspondence and materials received through a Freedom of 
Information Act request made by staff at the Center for Effective Government. Our inquiry 
was driven by two questions: Why did the Office of Advocacy get involved in the debate over 
scientific assessments that do not regulate small business? Whose interests does the Office of 
Advocacy of the Small Business Administration actually serve? 

We found that the Office of Advocacy’s comments on these assessments raised no issues 
of specific concern to small business and relied almost exclusively on talking points provided by 
trade associations dominated by big chemical companies. Between 2005 and 2012, the American 
Chemistry Council (ACC) and its members spent over $333 million lobbying Congress and 
federal agencies on, among other things, a protracted campaign to prevent government agencies 
from designating formaldehyde, styrene, and chromium as carcinogens. The Formaldehyde 
Council, Styrene Industry Research Council, and Chrome Coalition spent millions more. These 
groups asked the Office of Advocacy for assistance, and the Office became their willing partner. 

We conclude that the Office of Advocacy’s decision to comment on scientific assessments 
of the cancer risks of certain chemicals constitutes a significant and unwarranted expansion of 
its role and reach beyond its statutory responsibilities. We recommend that Congress ask the 
Government Accountability Office (GAO) to investigate the Office of Advocacy and exert more 
rigorous oversight of its activities to ensure its work does not undermine the elForts of other 
federal agencies to fulfill the goals Congress has assigned them. 

Key Findings: 

> The Office of Advocacy hosts regular Environmental Roundtables attended by trade 
association representatives and lobbyists. The discussions and minutes are kept secret, 
although the consensus positions that emerge appear to inform the Office of Advocacy’s 
policy positions. These meetings violate the spirit, and perhaps the letter, of the Federal 
Advisory Committee Act. 
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> The Office of Advocacy statf made no effort to educate themselves on the science underlying 
the debates about the cancer risks of formaldehyde, styrene, and chromium or to verify the 
accuracy of the talking points provided to them by industry lobbyists before filing comments 
critical of the scientific conclusions in each assessment. Instead, the Office of Advocacy 
simply repackaged and submitted talking points provided by trade association lobbyists as 
formal comments. 

> Correspondence between the Office of Advocacy and trade associations dominated by large 
chemical companies and their lobbyists si^gests the Office became entangled in a major 
lobbying campaign to prevent the federal government from listing certain chemicals as known 
or probable carcinogens. E-mails suggest the Office of Advocacy may have violated the Anti- 
Lobbying Act and other lobbying restrictions. 

> No small businesses objected to the scientific assessments or asked the Office of Advocacy 
to intervene in the cancer assessments. The Office of Advocacy made no effort to determine 
whether the positions it took represented small business views and interests. Moreover, since 
small businesses may produce substitutes for toxic chemicals, a cancer finding for existing 
chemicals could open up new markets for substitute chemicals produced by small businesses. 

> No process or procedures seem to be in place to ensure that the activities of the Office of 
Advocacy are consistent with, and do not work to undermine, the statutory responsibilities of 
other agencies. 

Recommendations: 

> The Office of Advocacy should limit its work to regulatory activities affecting small business, 
as authorized by the Regulatory Flexibility Act and subsequent laws. 

> Congress should ask GAO to investigate whether the Office of Advocacy’s Environmental 
Roundtables violate Federal Advisory Committee Act provisions. 

> The Office of Advocacy should independently verify the factual claims it makes in comments 
to other federal agencies and should not comment on technical or scientific matters on which 
its staff have no expertise. 

> Congress should ask GAO to investigate whether the activities of the Office of Advocacy 
represent impermissible lobbying by federal employees. 

^ The Office of Advocacy should develop procedures to verify that its policies represent the 
interests of small business. Its comments should be limited to offering a small business 
perspective that the regulating agency would not olherv\ise hear. 
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> Congress should exert more rigorous oversight over the Office of Advocacy to ensure its work 
does not delay or prevent other federal agencies from fulfilling their statutory goals, especially 
those scientific and regulatory agencies tasked with protecting the health of the American 
people. 
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Introduction 

Americans have long 
championed small businesses. 

According to the U.S. Census 
Bureau, about 5,821,277 businesses 
with fewer than 100 employees 
are operating in the U.S. today, 
employing about 35 percent of the 
workforce.^ The federal government 
has been actively supporting small 
businesses since 1953, when the 
Small Business Administration was 
established to provide them with 
subsidized loans and assistance. 

Over the years, survey after survey has shown that a majority of Americans - across the political 
spectrum - believes that government should continue to provide assistance and support to small 
businesses.^ 

Surveys also show broad support for federal efforts to protect public health.^ The public 
expects the government to keep tainted food and medicines off store shelves. They want cancer- 
causing chemicals regulated, air pollution controlled, and the safety of our water supplies ensured. 
In fact, most Americans believe that existing regulations need to be better enforced.'* There is no 
reason that these two popular functions of government should conflict. 

Yet our investigation, based on correspondence and materials provided through Freedom 
of Information Act requests, has unearthed activities by a little-known independent office within 
the Small Business Administration - the Office of Advocacy - that is working to undermine 
efforts by federal scientists to identify public health hazards and ensure that American families 
are protected from cancer-causing substances. These assessments do not regulate the activities of 
small business and seem far outside the Offices mission - to represent the views and interests of 
small businesses to other federal agencies. 



1 See Staihtics aboul Business Size (including Small Business), US. Census Bureau, http://vAvw.census.gov/ecQn/smalibus.htnil 
(last visited Jan. 14,2013). 

2 See, e.g.. Small Business Majority, Opinion Poli~ Small Business Views on Taxes and the Role or Government 
(Oct, as. 2012 ). http://www.sniallbusinessmaitfrity.org/smaH-business-researdi/taxes/taxes-and-role-of-govemment^hp (hnding 
that “the majority of small businesses believe government can play an effective role in helping small businesses ihriveT. 

3 .See Coalition for Sensible Saff.guaros, Summary ofT.ake Rf„sf.ahch Partners 201 1 Regui.atory Rf.search (2011), 
http://www.sensiblesafeguards.org/assets/documents/cs5-lrp-5umniary.p df (summarizing the findings of a national poll conducted 
May 2011). 

4 Id. 
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Specifically, the Office of Advocacy sought to block the publication of scientific 
assessments of the risks of cancer developed by the National Toxicology Program and the 
Environmental Protection Agency’s Integrated Risk Information System. When cancer 
assessments are delayed or stopped, it means more Americans will be exposed to substances that 
can kill. Delay costs lives. 

Moreover, a recent survey of a representative sample of small business owners (businesses 
with under 1 00 employees) suggests that the positions taken by the Office of Advocacy do not 
represent the views of the constituency on whose behalf it is supposed to advocate.^ About 60 
percent of small business owners reported that they believe “exposure to toxic chemicals in day- 
to-day life” Is a very serious or somewhat serious threat today; 75 percent supported “stricter 
regulation of chemicals produced and used in everyday products”; 94 percent said “companies 
using chemicals of concern to human health should disclose their presence to customers and 
the public”; and 92 percent said there should be “a public, easily accessible database identifying 
chemicals of high concern to human and environmental health,” The survey mirrored the 
demographics of small business owners: three quarters of the respondents were male; 82 percent 
were white; half identified as Republican and 23 percent as Independents,^ 

The activities of the Office of Advocacy described in this report represent an unwarranted 
expansion of its jurisdiction, extending its reach well beyond the statutory responsibilities 
assigned to the Office under the Regulatory Flexibility Act and subsequent legislation. The Office 
of Advocacy operates with little oversight by the Small Business Administration, the White 
House, or Congress, Its effort to expand its jurisdiction to weigh in on toxic hazards threatens 
important health programs designed to inform the public and federal regulatory agencies about 
health risks. 


5 The survey of 5 1 1 small business owners found that small business owners (SBOs) generally believe toxic chemicals pose a 
threat to peoples health, and support stricter regulation and greater disclosure of toxic diemicals. The sample was weighted by 
gender, r^ion, ethnicity, industry type, and business size to match the characteristics of -small business owners nationally. The 
margin oferror for the survey is + or - 4.4%. Poll of Small Business Owners on Toxic Chemicals, American Sustainable Business 
Council (ASBC) (Sept. 20]2)',i] 


6 Id. 
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1. Federal Government Support for Small Businesses and the 
Office of Advocacy 

Congress established the 
Small Business Administration 
(SBA) as a separate, executive 
branch agency in 1953 to 
provide businesses "which are 
independently owned and operated 
and which are not dominant in their 
field of operation” with financial 
assistance, such as government-backed loans7 For the next two decades, this cabinet-level agency 
responded to requests for assistance by business. 

In 1974, when Congress amended the Small Business Act, it created the office of Chief 
Counsel for Advocacy within the Small Business Administration “to represent the views and 
interests of small businesses before other Federal agencies whose policies and activities may affect” 
small businesses.” Two years later, in 1976, the Office of Advocacy became an independent office 
within SBA, headed by the Chief Counsel for Advocacy. The Chief Counsel is appointed by the 
president and confirmed by the Senate.’ As head of an independent office, the Chief Counsel 
is not required to submit his reports and comments to the SBA Administrator or to the White 
House Office of Management and Budget (OMB) for review or approval.*® 

Since the Office was established, its statutory authority has grown. In 1980, Congress 
passed the Regulatory Flexibility Act (RFA), which requires every federal agency to assess and 
mitigate the impact of proposed and final rules on small business consistent with its statutory 
mission and gave the Office of Advocacy the responsibility for overseeing agency compliance with 
this new mandate." 



7 Stephen L. Keictt & Joseph A. Maranto, Planning a PuU-S<ale Audit of the Small Business Administration, 10 GAO Review 51 
{\975), available alh" " i«- 


8 Small Business Amendments Act of 1974, Pub. L. No. 93-386, see. 10. § 5(e)(4), 88 Stat. 742, 749 (1974), amended by Small 
Business Act and .Small Ru.sine.ss Investment Act of 1958, amendments. Pub. T.. No. 94-305, tit. 2, § 201, 90 .Stat. 663, 668 (1976) 
(current version at 15 U.S.C. $ 634c(4) (2006)). 


9 Small Business Act and Small Business Investment Act of 1958, amendments, Pub. L. No. 94-305, 90 Stat. 663 (1976) (current 
version at 15 U.S.C. $ 634a'f (2006)). 


10 15 U.S.C § 634(f). 


11 Off ICE OF Aovocacy, us. Smai-l Business Administration, Report on the Regulatory Flexibility Act FY aon 
Annual Report of the Chief Coun.sel for Advocacy on Implementation of the Regulatory Flexibility Act and 
Executive Order 13171, at 1 (2012) (herdnafter Office of Advocacy Report on the Regulatory Flexibility Act FY 
2011], available ath 
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Congress again expanded its statutory responsibilities in 1996 when it enacted the Small 
Business Regulatory Enforcement Fairness Act (SBREFA).^^ Among other provisions, this law 
required the Occupational Safety and Health Administration (OSHA) and the Environmental 
Protection Agency (EPA) to convene small business review panels for every proposed rule that 
will have a “significant economic impact on a substantial number of small entities.”'^ The head 
of the agency, the head of the Office of Information and Regulatory Affairs (OIRA) (an office 
within 0MB), and Chief Counsel for Advocacy are required to attend each panel and meet with 
representatives of “small entities” to review new rules the agency may propose and the agency’s 
analysis of the impact the rule may have on small businesses. The panel then suggests ways the 
agency can mitigate the impact on small business. The SBREFA process delays development of 
workplace safety and environmental rules considerably. 

In 2002, President George W. Bush further expanded the Office of Advocacy’s 
responsibilities through Executive Order 13272.‘^ Under this executive order, all federal agencies 
were required to notify the Office of Advocacy earlier in the rulemaking process of rules 
that could potentially have a significant effect on small businesses, This was intended to give 
agencies more time to adequately consider and respond to comments submitted by the Office of 
Advocacy.’^ The Small Business lobs Act of 2010 codified these new requirements. 

The Office of Advocacy’s budget for FY 2012 was $9. 12 million. It has a staff of 46. By 
comparison, OIRA, a key office in 0MB responsible for reviewing the rules proposed by all 
executive agencies, had a staff of 45 in FY 2012. 

As its budget and staff have grown, the Office of Advocacy has moved beyond 
commenting on how regulations impact small business to questioning the merits of scientific 
assessments of toxic hazards. This substantial expansion of Advocacy’s role is well beyond its 
statutory responsibility or substantive expertise. 


12 Small Dusincss Regulatory Knforcement Fairness Act of 1996, Pub. L. No. 104-121, 110 Stat. 8S7 (1996) (codified in scattered 
sections of 5 U.S.C., 15 U.S.C., and 28 U.S.C.). 

13 Office of Advocacy Report on the Regulatory Flexibiuty ActFY 2011. supra note 11, at 1-3. The Dodd-Frank 
Wall .Street Reform and Consumer Protection Act of 2010 also provided that (he Consumer Financial Protection Bureau must 
conduct Small Business Advocacy Review (SBAR) panels when proposing economically significant rules. Id. at 2. 

14 Exec. Order No. 13272, 3 C.F.R. 247 (2003), available at http:/ Avww.forcfrcctivcgov.org/fi1cs/rcgs/librarv/col 3272.pdf . 

15 Office of Advocacy Report on the Regui.atory Flexibility Act FY 20U. supra note 11. at 2-3. 

16 Office of Advocacy, U.vS. Small Businf.ss Administration, Congressional Bltdget Justification FY 1013, at 6, 
available af hUp://www-sb3.gov/sites/defauU/riies/files/3-508%20Compliant%20FY%202013%200(rice%20ol^2QAdvocacy%2Q 
CBT%2Sl%29.pdf . 


7 



173 


2. Protecting the Public from Cancer-causing Chemicals: 
Scientific Assessments of Health Risks 



A number of laws have been 
passed directing federal agencies 
to protect the public from health 
hazards and to reduce the cancer 
risks posed by toxic substances. 

For example, the Clean Air Act 
requires EPA to reduce particulates 
in the air based on science showing 
their presence increases the risk 
of respiratory diseases. Congress 
directed the Consumer Product 
Safety Commission (CPSC) to ban 
lead in toys after it was shown that 
ingesting lead could cause brain and organ damage in infants. Congress required the Food and 
Drug Administration (FDA) to ban the use of certain preservatives if they are shown to cause 
cancer. 


However, scientific evidence about the effects of chemicals on human health is cumulative. 
It is rare for a single study or two to provide definitive proof of increased cancer risks. 

Scientists rely on controlled experiments with animals to predict a chemicals effect in humans. 
Epidemiological studies may indicate, but rarely prove, an association between exposure and 
harm for several reasons. Epidemiological studies with adequate statistical power to detect small 
increases in common cancers require the collection of data and analysis of effects among large 
groups of exposed people. They cannot be completed until enough time has passed for latent 
effects to be detected. And, accurate data on past exposures is rarely available; reconstructed data 
may not accurately reflect past exposures. Because of this, determining what amount of exposure 
to what chemicals causes cancer inevitably requires scientists to make informed judgments. 

Rather than asking each federal agency tasked with protecting the public’s health to 
conduct its own evaluations of the scientific evidence on carcinogens, several agencies are 
tasked with evaluating scientific information and disseminating their conclusions to other 
federal agencies and the public. Two of these programs are the National Toxicology Program 
in the Department of Health and Human Services (HHS) and the Integrated Risk Information 
System in EPA. Neither program sets emission standards for chemical discharges or enforces 
health or safety standards later set by other agencies. Their role is to be an “honest broker” 
of scientific studies. However, because labeling a substance a cancer-causing agent can have 
adverse consequences in the market and lead to stricter regulation down the road, chemical 
manufacturers watch this process carefully, challenge research findings, and develop their own 
research to promote alternative hypotheses about cancer causation. 
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Tlie National Toxicology Program Report on Carcinogens 

The Public Health Service Act of 1978 directs the Secretary of Health and Human Services 
to prepare a Report on Carcinogens every other year that identifies substances with the potential 
to cause cancer.^' The National Toxicology Program (NTP) prepares the report to be issued on 
behalf of the Secretary of HHS, who then communicates this information to the American people 
to ensure they can make informed decisions about where they live and work. 

The report has two classifications; 54 substances are classified as known to be a human 
carcinogen; 186 substances are classified as reasonably anticipated to be a human carcinogen}^ A 
substance is known to be a human carcinogen if there is “sufficient evidence of carcinogenicity 
from studies in humans, which indicates a causal relationship between exposure to the agent, 
substance, or mixture, and human cancer.”^’ A substance is reasonably anticipated to be a human 
carcinogen if there is some evidence of carcinogenicity from studies in humans, evidence of 
carcinogenicity from animal studies, or other evidence to suggest a substance causes cancer. The 
Report on Carcinogens only puts substances into these broad categories; it does not quantitatively 
estimate the risk of cancer. 

Because manufacturers fear that classifying a substance as a “known carcinogen” can 
reduce its use, public officials have developed a thorough and scrupulous process for determining 
what substances should be placed on the list. The NTP permits anyone to suggest a chemical 
should be put on the list, removed, or reclassified. Once NTP decides to evaluate a nominated 
substance, it conducts a comprehensive review of the evidence of its carcinogenicity. This draft 
background document is submitted to an expert panel for peer review and is put online to allow 
the public to comment. After peer review comments are incorporated into a revised report on 
the substance, it is published again, and the public can again comment. The final background 
document is then further reviewed by two interagency scientific review groups. Taking all 
this feedback into account, NTP prepares a draft “substance profile” and classification listing 
recommendation, which is then reviewed by its own Board of Scientific Counselors (BSC). The 
BSC solicits comments and holds a public hearing; it then reports on whether the scientific 
information in the draft substance profile is technically correct, clearly stated, and supports the 
classification recommendation. Only after this process has been completed is the new Report on 
Carcinogens published.^'’ 


17 Community Mental Health Centers Act, Amendments, Pub. L. No. 95-622, Sec. 262(b)(4), 92 Stat. 3412, 3434-35 (I97fi) 
(codified as amended at 42 U.S.C. § 241(h)(4) (2006)). 


18 Nat’i, Toxicology Program, US. Dep’t of Health & Hl^an Services, The Report ok Carcinogens: Key Points; 
12 ’^" Edition (2011), available at http://www.nichs.nih.gov/hcalth/matcrials/rq?ort on carcinogens 12th cdilion the 508.pdf . 


19 Report on Carcinogens: Listing Criteria, Nat’i Toxicology Program, http://ntp.niehs.nih.gov/?ohiei:tid=47B37760-FlF6-975F.- 


20 In fact, the Nalional Toxicology Program revised the procedures for completing the Report on Carcinogens several times 
since 1980 and each time, it has added opportunity for public comment and additional peer review. 
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These procedures mean that a great deal of time is required to complete a new edition of 
the Report on Carcinogens. Large chemical companies who make the chemicals being evaluated 
and the trade associations of which they are members commented repeatedly on the 12* Report, 
which was published in 201 1. In fact, their comments dominated the debate at NTP over which 
chemicals should be listed as carcinogens. 

The Environmental Protection Agency*s Integrated Risk Information System Assessments 

Another major database of information about chemical toxicity is the Integrated 
Risk Information System (IRIS) at EPA, which contains information on the health effects of 
environmental contaminants.** IRIS assessments evaluate the scientific data on chemical hazards 
and calculate acceptable exposure levels - the level below which no health effects are expected 
(known as the reference dose or reference concentration in air). The IRIS reference dose may be 
used by other EPA programs in determining the dose of a chemical to which the public may be 
exposed. 

The IRIS database contains profiles for over 550 chemicals. Like the NTP Report on 
Carcinogens, the assessments are the result of an extensive, multi-step review process. A new 
IRIS assessment involves a comprehensive literature review, multiple opportunities for public 
comment, rigorous peer review of draft background documents, and final review by independent 
experts and other agency staff. The entire process takes at least two years (and often longer). The 
final IRIS assessment is posted online along with the summary, toxicological review, and EPA 
responses to comments received. 

NTP and IRIS provide citizens with important information about the cancer hazards 
Americans face. Neither NTP nor IRIS assessments produce rules or regulations that govern 
business activity. Yet the Office of Advocacy at the SBA intervened in both the NTP and the 
IRIS assessment processes. We investigated how and why interventions related to three specific 
chemicals - formaldehyde, styrene, and chromium - occurred. 


21 Integrated Risk Information System (IRIS): Bask Information, U.S. Environmental Protection Apenev. http://www.epa.g ov/ 
iris/intro-htm (last upaated Sept. 26, 2012). 


10 



176 


The Center for Effective Government's Investigation 

The Center for Effective Government (formerly OMB Watch) filed several Freedom of 
Information Act requests with the Office of Advocacy in the spring of 20 1 2. One request asked 
for documents relating to Advocacy’s comments on NTPs 12* Report on Carcinogens and the 
risks posed by formaldehyde and styrene. Another FOIA request asked for documents relating to 
the Office of Advocacy’s comments on EPAs IRIS risk assessment for chromium. Advocacy staff 
forwarded some documents responsive to our request. After we discovered a number of missing 
documents, staff searched their files again and provided more relevant documents. Advocacy 
claims the only documents not disclosed were intra- or interagency deliberative documents 
withheld under FOIA exemption 5.^^ The Office did not provide the Center for Effective 
Government with a list of withheld documents. 

For each of the three chemical assessments investigated, the debate over the 
carcinogenicity of each substance has been going on for decades and involves complex, technical 
evaluations of toxicological and epidemiological data. The large manufacturing companies that 
produce these chemicals have spent tens of millions of dollars disputing the scientific evidence 
showing increased cancer risks. The Office of Advocacy admits it has no scientific expertise in 
this area, yet it chose to intervene in these proceedings. In each of the cases we examined, we 
asked: 


• Who asked the Office of Advocacy to intervene in these chemical assessments? 

• What efforts did Office of Advocacy staff make to educate themselves on the science 
underlying the debates about the health risks of these chemicals? 

• What efforts did the Office of Advocacy make to determine the interests of small 
businesses in these issues (i.e., whether small businesses felt this was a priority for them 
and/or the impact that a cancer designation for these chemicals would have on small 
businesses)? 


22 FOIA exemption 5 allows the government to withhold information that concerns communications within or between 
agencies that are protected by legal privileges including the attorney-work product privilege and deliberative process privilege. See 
Frequently Asked Questions, FOIA.gov. http.7/www.foi^gov/faq.html (last visited Jan. 9, 2013). 
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3. The Office of Advocacy’s Interventions in Scientific Debates 
About Public Health and Toxic Chemicals 

In each of the cases 
discussed below, a growing body of 
scientific evidence documented the 
cancer risks of the chemical agents. 

But as the research evidence grew, 
so too did the lobbying efforts of 
large producers. It appears that 
the Office of Advocacy became 
inappropriately and impermissibly 
entangled in these lobbying 
campaigns. Before moving into 
three case studies of these activities, 
a word is needed about the Office 
of Advocacy’s Roundtables because they seem to play a critical role in shaping the priorities of the 
Office. 

The Roundtables 



Our research suggests that the Office of Advocacy began holding regular roundtables on 
different subjects with industry groups around 1990. According to its reports, “Some roundtables 
have been scheduled as regularly recurring events, such as Advocacy’s monthly roundtable 
on environmental rules and Advocacy’s occupational safety roundtable, which is generally 
bimonthly. Other roundtables, such as those concerning transportation and homeland security, 
have been held quarterly, while still others have been held on an ad hoc basis.”” 

The Office of Advocacy issues the invitations to its roundtables, which are usually held 
at the law offices of a firm representing a participating trade association. From correspondence 
and reports we have obtained,-'* it seems that trade association representatives and lobbyists 
sometimes directly ask to give presentations at the roundtables.” In other cases, Advocacy staff 
have worked with trade association staff to plan presentations, asking for input on the agenda, the 
presenters, and the title.” 


23 Office of Advocacy, US. Small Business Administration, Report on the Regulatory Flexibility Act FT 2008: 
Annual Report of the Chief Counsel for Advocacy on Implementation of the Regul.atory Flexibility Act and 
Hxfcutivp. Order 13272, at 2 ( 2009 ), avaifaWe at h«p://www.sba.goY/.sites/defauh/file.';/files/n8regflx.pdf . 

24 The Office of Advocacy provided the environmental roundtable e-nrail list, although it is not the most current version and 
some e-mails may have changed in the past six months. Wc were given presentations for the environmental roundtable on July 
29, 201 1 at which representatives from the American Composite Manufacturers Association and Kitchen Cabinet Manufacturers 
Association made presentations. Other miscellaneous roundtable documents were provided as well. 

25 E-mail from Randy Schumacher, registered lobbyist for ACC. to Kevin L Bromberg, Office of Advocacy (Mar. 16, 2011) (“1 
spoke to Ann earlier this week about presenting the Cr6 research at your upcoming roundtable. Did she indicate she would like to 
be part of the program?”). 

26 F-mail from Kevin 1- Rromherg, Office of Advocacy, to Charlie Griz-zle, lobhyiest for the Formaldehyde Council, and Jim 
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Most attendees at the roundtables represent trade associations that have large corporate 
members, as well as small business members. Advocacy does not require that attendees 
represent small businesses. In one e-mail, a staff member at the Office of Advocacy told a 
lobbyist for General Electric that he was invited to attend a Labor Safety roundtable as long as he 
“maintain[ed] a small business perspective! Several small business groups perceived to be 
liberal or aligned with Democrats were not on the e-mail invitation lists for roundtables held in 
2010 and 2011.'" 

The discussions at the roundtables are closed to the press, and participants are told 
they cannot publicly comment on the discussions.'’ Any party may report to its membership 
what it said, but participants are asked not to report what other participants say or to repeat 
what representatives of the Office of Advocacy say. Our investigation suggests that Advocacy’s 
positions on policy issues grow out of the discussion at these roundtables. 

The documents from the roundtables obtained through our Freedom of Information 
Act requests and interviews conducted with participants suggest that presentations on the 
three chemical assessments were dominated by the interests of large chemical manufacturers. 
The presentations strongly criticized the science showing cancer risks; no competing views 
were presented. Nor was there an effort to determine how cancer assessments may impact 
small businesses within a certain industry or whether such an assessment might open 
markets for substitute chemicals. The assumption seems to be that a cancer assessment that 
adversely affects a big chemical company will adversely affect small businesses. From the 
materials we were provided and from interviews, we found no evidence that “[s]mall business 
representatives” initiated conversation at the roundtables on “the difficulties posed by chemical 
risk characterizations at the Department of Health and Human Services (HHS) and at the 
Environmental Protection Agency”"^ as the Office of Advocacy later claimed. 


Skiilen, Dir., RISE, cc: Jane C. Luxton, Attorney, P«(jper Hamilton, I.I.P (June 25, 2010) (Subiect line; Draft Roundtable Noticc_ 
please review) (“Jane, Charlie - you can decide if I should list both of you or just Charlie. Also, Charlie. I would be interested in 
a formaldehyde update also - if you could handlejt. I would list that separately . .. Jim - we can add an oddiliunal speaker with 
you if you like. Please review the timeframes also.")-. E-mail from Kevin L. Bromberg to David Fischer, ACC. Ann Mason, ACC, 
and John Schweitzer, ACMA (June 29, 2011) (“I'm thinking of two presenters on the NTP process for styrene and formaldehyde 
- and to contrast this process with the IRIS risk assessment process, and the merits of the science controver.sies - for an hour 
slot on the 29"', Thoughts?”); E-mail from David Fischer to Kevin!.. Bromberg. Ann Mason, and John .Schweitzer (July 6, 2011) 
("Kevin, T think discussing NTP process would be very worthwhile but not sure two talks would be necessary since the flaws in 
the formaldehyde process were also apparent in .styrene's as well. I’m wondering if we want to discuss the larger issue of rampant 
redundancy and inconsistency in hazard/risk assessment within the federal govt. In particular, is the RoC still relevant? Thanks.”); 
E-mail from John Schweitzer to Kevin I., Bromberg (July U, 2011) (“We've got a toxicologist standing by for the July29SBA 
Roundtable. . . E-mail from John Schweitzer to Kevin L. Bromberg (July 22, 2011) (“I will likely present the styrene issue next 
week, instead of Jim Bus. -Since NTP is not participating, we don't need to employ our big ‘science gunsr); E-mail from Kevin L. 
Bromberg to David Fischer and John Schweitzer (July 12, 2011) (asking for suggestions for the title of Advocacy's environmental 
roundtable scheduled for July 29"‘. 20 1 1 and offering three titles for consideration). 

27 F.-mail from Bruce E. Lundegren, Office of Advocacy, to Pat K. Casano, General Electric (Jan. 10, 2011). 

28 After testifying at a joint hearing before the House Science Committee and Small Business Committee on April 25, 2012, 
American Sustainal^e Business Council was invited to attend the Environmental Roundtables. 

29 See E-mail from Kevin L. Bromberg, Office of Advocacy, to John Schweitzer, ACMA (Aug. 1,2011). In editing a press 
release for ACMA, Mr. Bromberg wrote '^^wc pref(?r that we stick to what was presented at the Roundtable - and not a reference 
to the discussion at the Roundtable- which we try to keep confidentiai to aid tn having an open discussion (sec the bottom of ai! 
Roundtable notices). Participants are free, however, Co make known their own comments.” 

30 Office of Advocacy Report on thf. Rfoui.atory Ffexibiuty Act PY 201 1. supra note 1 1, at 5. 
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When a federal agency relies on a group of outside advisors to formulate policy, the 
process is supposed to be governed by the Federal Advisory Committee Act (FACA).^^ This law is 
designed to “limit the influence of special interests” in the public policy decision making process. 
The law requires that meetings of advisory groups be open to the public and that advisory 
committees be balanced. 

The Office of Advocacy’s roundtables may represent improperly constituted advisory 
committees- Advocacy invites a group of private citizens to regularly meet and solicits their input 
on policy positions. The Office of Advocacy appears to rely on the “consensus views” expressed 
during these meetings to formulate the positions it takes. Yet Advocacy conducts the roundtables 
behind closed doors and does not disclose records of what is said. Clearly, the roundtables are 
incompatible with the goals of FACA, 

The Formaldehyde War 

Formaldehyde is a colorless, flammable, strong-smelling chemical that is used as 
an adhesive, disinfectant, and preservative. It is found in the home in products such as 
particleboard, plywood, and glues. Exposure to formaldehyde can cause sensory and skin 
irritation and chemical sensitivity. Workers who produce or use formaldehyde are exposed to 
greater levels than the general public.^^ In 1981, formaldehyde was listed as reasonably anticipated 
to be a human carcinogen in the NTP Report on Carcinogens. 

The early evidence of the relationship between formaldehyde and cancer actually came 
from the Chemical Industry Institute of Toxicology (CUT), a research group founded by 1 1 
large chemical companies.^^ In 1979, it reported that rats exposed to formaldehyde contracted 
cancer. Shortly after this finding, and a strategy memo put out by a Georgia-Pacific health 
and safety official, the (TIT shifted its focus to conducting research showing that humans 
metabolize formaldehyde differently than rats, so that given the same level of exposure, people 
absorb less formaldehyde than rats. Risk assessments based on actual cancer incidence among 
formaldehyde -exposed workers show risks 50 times higher than those predicted by CIIT’s 
models.^® A lobbying effort to block the regulation of formaldehyde as a cancer-causing substance 
was funded by the Formaldehyde Institute. 


3 1 FACA rules apply when an assemblage of individuals that includes at least one non-fcdcral employee (a) is working as a 
group and (b) is “established or utilized” by agency (c) to provide “advice or recommendations” to tnc agency. 5 US.C. App. 2 § 
3(2) (2006). 

32 .See generally Formaldehyde and Cancer Risk, Nat’l Cancer Institute, http://www.cancer.gov/cancertopicsyfactsheet/Risk/ 
formaldehyde (last reviewed fune 10,2011); Formaldehyde, ('trs. for Di.seasc Control and Prevention, http://www.cdc.gov/nio.sh/ 
topics/formaldchvde/ (last updated Mar, 3. 2012). 

33 Dan Fagin et ai... Toxic Deception: How the Chemical Inoustry Manipulates Science, Bends the Law, and 
Endanger.s Your Health 47 (1996), 

34 Georgia-Pacific, a subsidiary of Koch Industries, is one of the country’s top producers of formaldehyde. Other large chemical 
corapanie.s who have been active in the fight include Cleane.se, Dupont, and other members of the now-defunct Formaldehyde 
Institute. See Formaldehyde Added to "Known Carcinogens” List Despite Lobbying by Koch Brothers, Chemical Industry, Democracy 
Now (June 14, 20111. flvaiiafeieflf hMp://ec.lihsvn.coni/p/«/5/6/8565271316!61e75/dn2Qll-()614-l.mp3?dl3a76dS16d9dec20c3d27 
6ce028ed5089ablce3dae902ealdOLcd8032d8cc5c4d5e&c id=33258i8 : Laurie Bennett. The Mighty Formaldehyde Lobby, Muckety 
(Oct. 7. 2012, 7:09 AM). http://ncws.muck<^v.com/2012/IQ/07/thc-mighty-formaldchydc-lobby/38441 , 

35 Fagin ET AL., suprri note 33, at 76, 
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Based on the NTP assessment in 1981, the Occupational Safety and Health 
Administration (OSHA) sought to regulate workplace exposure to formaldehyde. Industry 
opposition was so intense that a new exposure limit was only published in response to a court 
order.^'^ OSHAs final standard, not issued until 1987, fiilly considered, and rejected, the industry 
theory; instead, OSHA concluded that formaldehyde posed a significant cancer risk to exposed 
workers.^^ 

EPA also set out to evaluate formaldehydes risks. In the 1980s, its risk assessment 
accepted the industry theory that formaldehyde posed little cancer risk to humans,^® even though 
EPAs own Science Advisory Board warned the agency against this approach in 1992.” 

Over the past two decades, a growing body of human epidemiology studies has 
consistently shown upper airway and blood cancers among workers exposed to formaldehyde. 

In fact, the International Agency for Research on Cancer (lARC) designated formaldehyde a 
“probable human carcinogen” as early as 1987 and in 2006 concluded that there is “sufficient 
evidence in humans” that formaldehyde causes cancer of the nasal passages and “strong but not 
sufficient” evidence for a causal association between leukemia and formaldehyde.'”’ 

By 2008, a paper by EPA concluded that the industry risk mode! showing minimal human 
risk was “unsupportable.”**^ As a result, EPA revised its formaldehyde risk assessment in 2009, 
concluding, as had lARC, that formaldehyde is known to cause cancer of the nasal passages and 
leukemia. 


36 UAW V. Donovan. 756 F.2d 162 (D.C Cir. 1985). 

37 UAW V. Pendergrass, 878 F.2d389 (D.C. Cir. 1989). Although both OSHA and the courts rejected the formaldehyde 
industry’s self-serving inlerprelation of the chemicals cancer risk, economists at OMB’s Office of Information and Regulatory 
Affairs (OIRA) accepted it. OIRA repeatedly cited OSHA’s fiarmaldehyde standard as a rule with large costs but few benefits. 
OIRA’s analysis of the costs and benefits of (ormaidehyde regulation has been thoroughly discrcUitc J. See Lisa Heinzerling, 
Regulatory Costs of Mythical Proportions, 107 Yale L.|. 1981 (1998). 

38 See Fagin f.t al., supra note 33, at 89-9 1 . 

39 Id. at 73. 

40 Int’l Agency for Re.scarch on Cancer (LARC). Formaldehyde, 2-Butoxyethanot and I-tert'Butoxypropan-2-ol, 88 TARC 
Monographs on the Evaluation of Carcinogenic Risks to Humans (2006), available at http://rnQn0graph5.iarc.fr/ENG/ 


41 Franklin Mirer, Risky Business: Forming Your Opinion Regarding Cancer and Formaldehyde, The Synergist, Apr. 2009, at 32 
(quoting Kenny S. Crump ct al. Sensitivity Analysis of Biohjncally ^wlivaled Model fi>r Formaldehyde-Induced Respiratory Cancer 
in Humans. 52:6 Annals of Occupational Hygiene 481 (2008)). 
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Producers immediately began a campaign to block the new IRIS risk assessment. Initially, 
the Formaldehyde Institute led the fight against designating formaldehyde as a carcinogen, but 
it disbanded in 1993 after documents showing the industry’s research strategy of obfuscating 
formaldehyde’s risks were produced during discovery in a lawsuit seeking damages for illnesses 
caused by formaldehyde exposure. The Formaldehyde Council assumed its role as the dominant 
industry trade association in 1995. It was dominated by big chemical companies that were 
manufacturing formaldehyde.*^ In 2010, it ceased operations at the same time that the American 
Chemistry Council (ACC) formed a Formaldehyde Panel funded by Georgia-Pacific (owned by 
Koch Industries) and Hexion Specialty Chemicals.*^ Beginning in 2010, efforts to block the IRIS 
and NTP assessments of formaldehyde, at federal agencies and in Congress, were led by lobbyists 
for the ACC. 

Sen. David Vitter (R-LA) put a hold on an EPA nominee until the agency asked the 
National Academy of Sciences (NAS) to review the IRIS formaldehyde risk assessment shortly 
after a lobbyist for the Formaldehyde Council held a fundraiser on the senator’s behalf.** Koch 
Industries and a Formaldehyde Council lobbyist also gave generous campaign contributions to 
other senators leading the effort to delay the assessment.*^ Responding to this political pressure, 
EPA requested the review, which NAS published in April 2011.*^ The NAS review affirmed EPAs 
conclusion that formaldehyde was a known human carcinogen, causing upper airway cancers, but 
directed EPA to restate its reasons for concluding that formaldehyde caused leukemia in humans. 
EPA has not released revisions to its formaldehyde IRIS assessment since the NAS review was 
completed. 


42 The by-laws of the Formaldehyde Council require that members of the Board of Directors represent Tier 1 members of 
the Council. Companies must pay S200,000 to become Tier I members, so it is unlikely that many small businesses sat on the 
Formaldehyde Council's governing body. 

43 See ACC Forms New Formaldehyde Panel, American Chemistry Council, http://www-americanchemistrv.eom/l 1312 . 

44 Joaquin Sapicn, How Senator Vitter Battled the EPA over Formaldehydes Link to Cancer, ProPublica (Apr. 15. 2010, 2:30 AM), 
http://www.prQpublica.org/article/how-senator-david-vitter-battled-formaldehvde-link-to-cancer . 

45 Id. (linking Koch Industries and Charles Grizzle, a lobbyist for the Formaldehyde Council, to campaign contributions to 
Sens. Inhofe and Vitter). 

46 Committee to Review EPA’s Draft IRIS Assessment of Formaldehyde, Nat'l Research Council, Review of the 
Environmental Protection Agency’s Draft IRIS Assessment of Formaldehyde (201 i), available at http://buoks.nap.edu/ 
openhook.php?recQrd id=l3142 . Industry interprets the NAS report as critical of EPA’s risk assessment; environmental groups 
such as Natural Re.sources Defense Council interpret the report as questioning EPA’s discussion of how formaldehyde causes blood 
cancers, without disagreeing with its conclusion that formaldehyde is carcinogenic. 
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At HHS, NTP responded to the lARC listing smd 
new research by proposing to move formaldehyde from 
an “anticipated” human carcinogen to a “known human 
carcinogen,” causing upper airway cancers and leukemia, 
as they prepared the 12'^ Report on Carcinogens. The 
Formaldehyde Council and the ACC strongly objected, 
filing multiple comments with NTP. Industry demanded 
that NTP incorporate the NAS analysis of the IRIS risk 
assessment into its evaluation, which it did. But the ACC 


“NTP Excerpt - What is the 
detailed inaustry argument 
that this is incorrect?” 

-e-mail subject line from Kevin L. 
Bromberg, Office of Advocacy, to 
Randy Schumacher, registered lobbyist 
for ACC 


and Dow Chemical continued to lobby Congress to delay 

publication of the Report on Carcinogens until another NAS review was conducted.^^ Republican 
House representatives unsuccessfully pushed an appropriations rider to delay the Reports 
release."** 


Advocacy Involvement 

The Office of Advocacy waded into the debate in November 2011 with formal comments 
claiming that “[slmall businesses have taken Issue with . . . formaldehydes listing as ‘known to be 
a human carcinogen” and that they were “concerned with the quality of scientific analysis” relied 
upon by NTP.^^ 

Our review of the materials gathered from 
our Freedom of Information Act request shows no 
documents from any small businesses asking the Office 
of Advocacy to intervene in the formaldehyde listing, 
nor did any small business file comments with NTP 
criticizing its analysis.**^ Instead, internal Advocacy 
documents show that Advocacy communicated regularly 
with registered lobbyists for the Formaldehyde Council 
and ACC.5' 


“I guess he’s essentially 
wrong. It’s probably better 
for now that I keep the NTP 
contact in the dark.” 

-e-mail from Kevin L. Bromberg, to 
David Fischer, ACC 


47 See Jennifer Sass, Health Scientists Sign on to Tell Congress Not to Strip Funding for the Report on Carcinogens, Switchboard; 
Natural Resources Defense Council Staff Blog (Sept. 5, 2012). http://5witchboard.nrdc.org/blogs/isass/heaith scientists sign on 
lQ_l.htiiil 


48 Committee on Appropriations, Congress, Working Bili-on Appropriations for Departments of Labor, 
Health and Human Services, Education, and Related Agencies FY zoij, (Comm. Prim 2012). available at htip-Jf 
3 ppropriations.house.gov/uploadgdfiles/hill.<i-112hr-sc-ap-fyl3-laborhhsed.pdf . 


49 Letter from Winslow Sargeant, Chief Counsel for Advocacy, and Sarah Bresolin Silver, Assistant Chief Counsel, Office of 
Advocacy, to Kathleen Sebelius, Sec’y of Health & Human Services, U.S. Dep’t of Health 8c Human Services (Nov. 22, 2011). http:// 


50 The only comments NTP received were from trade associations, large chemical companies, consulting firms, and 
academic and re.search in.stitutions. .Sec Formaldehyde [CAS No. 50-00-0}, Public CMmments: Substances Newly Reviewed 
for the 12’*’ RoC, Nat’l Toxicology Program. http://ntp.oichs.nih.gov/mdCT.cfm?obicctid=2QA477F2-FlF6-97fe- 
7472FCfiBnnA5fin9(>ff.rmaldehvae (last updated July 19. 2012). 


51 See E-mails between Kevin Bromberg, Office of Advocacy, and Randy Schumacher, registered lobbyist for ACC (May 2011); 
E-mails between Kevin Bromberg, Office of Advocacy, and Charles Grizzle, registered lobbyist for the Formaldehyde C’ouncil 
(June- Aug. 2010). 
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Moreover, documents show that the Office of Advocacy made no eflfort to evaluate the 
scientific evidence behind the NTP assessment. Instead, Advocacy asked lobbyists for ACC to 
provide a “detailed industry” rebuttal to NTR®^ In May 2011, Advocacy staff followed up with 
ACC and its lobbyists about their meetings with agency officials regarding formaldehyde.^^ 
Advocacy also collaborated on press strategy with ACC^"^ and discussed whether and when to 
share materials with agency stafF.^^ 

Styrene Skirmishes 

Styrene is a clear, liquid, volatile organic compound used predominantly in the 
manufacture of plastics and rubber.^ Synthetic styrene derived from oil and natural gas is 
most commonly found in carpet backing, fiberglass composites (e.g., bathtubs and kitchen 
countertops), and even in polystyrene food containers. Styrene may be released into the 
environment during manufacture, use, or disposal, contaminating air and drinking water. 

As far back as 1988, studies showed styrene caused cancer in laboratory mice.^^ Human 
studies in the years since have suggested that occupational exposure to styrene can lead to 
increased risk of lymphomas, leukemia, and pancreatic or esophageal cancers.^® The lARC has 
listed styrene as “possibly carcinogenic to humans” since 2002.^’ Growing evidence from animal 
studies and limited evidence of cancer risks among workers caused NTP to propose listing 
styrene as “reasonably anticipated” to cause cancer in its 12'’’ Report on Carcinogens. 


52 E-mail from Kevin 1.. Bromberg, Office of Advocacy, to Randy Schumacher, registered lobbyist for ACC. and cc; David 
Fischer, ACC (May 25, 20U). The e-mail contained the subject line, “NTP Excerpt - What is the detailed industry argument that 
this is Incorrect?” 

53 E-mail from Kevin L. Bromberg, Office of Advocacy, to Randy Schumacher, registered lobbyist for ACC (May 24, 2011) 
("News from the meeting?"); E-mailTrom Kevin L Bromberg, Office of Advocacy, to David Fischer, ACC (May 24, 30 il) (“Was 
there an ACC meeting today with HHS? Any ncw.s?”). 

54 E-mail from Kevin L. Bromberg, Office of Advocacy, to David Fischer, ACC, and Randy Schumacher, registered lobbyist for 
ACC (May 25, 2011) (Kevin Bromberg: “Will the news about an RoC delay gel into the press? Do you want it there?”). 

55 E-mail from David Fischer, ACC to Kevin I.. Bromberg, Office of Adwcacy (May 25, 2011) (David Fischer: “Who at NTP 
wereyx>u thinking of sharing it with? fohn Bucher of NTP essentially told House committee staff that the NRC's report was not 
relevant to the NtP RoC.”): E-mail reply from Kevin L. Bromberg to David Fischer (May 25, 2011) (Kevin Bromberg: "I guess he’s 
e.ssentially wrong. It's probably better for now that I keep the NTP contact in the dark."). 

56 Agency for Toxic Substances & Disease Registry, U.S. Dep’t of Health & Human Services, Toxicological Profile 
FOR Styrene l-S (2010), available at http://wvmatsdr.cdc.gf)v/toxprofiles/tp53.pdf: Nat'i. Toxir:oi.oGY Program. U.S. Df.p't 

OF Health & Hu.vian Services, Styrene- Key Points dune 2011). avaefawg rtf http://\vww.niehs.nih.gov/heaith/materials/ 
stvrene 50X.pdf : Frequently Asked Questions, .StjTenc Info. & Res. Cx:nter, http://www..styrene.org/faq.hlJnl*one (last visited Jan. 7, 
2013). 

57 Barbara CAinti et al., Long-Term Carcinogenicity Hioassays on Styrene Administered by Inhalation, Ingestion and Injection and 
Styrene Oxide Administered by Ingestion in Sprague-Dawley Rats, and Para-Methylstyrene Administered by Ingestion in Sprague- 
Dawley Rats and Swiss Mice, 534 Annals of the N.Y. Acad, of Set. 203-34 (1988). 

58 Nat’l Toxicology Program, supra note 50. 

59 Int’l Agency for Research on Cancer (lARC). Some Traditional Herbal Medicines, Some Mycotoxins, Napthalene, and 
Styrene, 82 lARC^ Monographs on the Evaluation of Carcinogenic Risks to Humans 437-522 (2002), available at http:// 
monographs.iarc.fr/ENG/Monograph$/vol82/mono82.pdf . 
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Not surprisingly, companies producing styrene vigorously disputed its danger to humans. 
Like formaldehyde producers, they argued that humans metabolize the toxin differently than 
animals, so higher exposures are less toxic to people than to laboratory mice. The Styrene 
Information and Research Council (SIRC) spent over $20 million on 47 studies examining the 
health and environmental effects of styrene exposure; none found clear cancer risks.^ Yet other 
evidence tells a different story.®’ 

In fact, OSHA has regulated styrenes “narcotic” health effects on workers since 1971.®^ By 
1989, with evidence of cancer risks increasing, OSHA proposed to revisit its limits on permissible 
exposure to styrene.®^ But industry associations strongly objected to OSHA characterizing styrene 
as carcinogenic, arguing there was insufficient data to support such a classification.®^ OSHA 
backed down; its final rule reducing styrene exposure, later overturned in court, relied only on 
“its narcotic effects” as justification.®® 

In 1998, SIRC convinced EPA to allow SIRC to conduct the IRIS hazard assessment of 
styrene.®® The industry assessment was of such poor quality that it was unusable. However, the 
tactic delayed EPAs IRIS assessment update of the cancer risks of styrene for some time.®’ 


60 Summary o/SIRC-Suppnrted Research, Styrene tnfo. Se Res. Center, http://wvntf.stvrenc.org/5cience/reseafch summarv.html 
(last visited Jan. y, 2013). 

6 1 See supra notes .S7-59. 

62 Air Contaminants, 29 C.RR. $ 1910.1000 tbt. 7-i (1999). 

63 The update was referred to by OSHA as the PEL prefect and OSHA sought to substitute outdated consensus standards, first 
adopted by the American Conference of Government Industria! Hygienists ( ACGIH) in the 1960s, With consensus standards 
current in the late 1980s. Final Rule, Air Contaminants, 54 Fed. Reg. 2332-2983 (Jan, 19. 1989), revoked 5% Fed. Reg. 35338- 
35351 (June 30, 1993). 

64 Letter from John B. Jenks, Chairman, Styrene Info. 8r Research Ctr. et al., to Joseph A. Dear, Assistant Sec’y of Occupational 
Safety & Health, U.S. DepT of Labor (Jan. 30, 1996), tivai/ghfe a/ bttp://www.acmanet.org / ga/osha styrene agreement docs 1996. 
pdf- 

65 OSHAsPEL update was invalidated by the 11* Circuit. AFL-CIOv. OSHA, 965 F.2d962 (lUh Cir. 1992); see also 
Revocation of Final Rule, 58 Fed. Reg. 35338-35351 (June 30, 1993). 

66 See Jennifer Sa.ss & Danif.i. Rosenberg, Natural Rf-source.s Deff.nsf. Councii., The Delay Game: How the 
Chemical Industry Ducks Regulation of the Most Toxic Substances 15 (2011), available at http://wvrw.nrdc.org/health/ 
files/lrisDelavReport.pdf . 

67 /d. all6. 
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Since styrene was nominated for inclusion in the 12’^ Report on Carcinogens in 2004, 
SIRC filed 22 comments arguing against listing the substance.^* As the Report neared publication, 
the industry group doubled its lobbying expenditures, increasing its funding from $200,000 in 
2010 to over $400,000 in 2011.® Rep. Rick Boucher (D-VA), Rep. John Shadegg (R-AZ), and 34 
other members of Congress sent a letter to HHS Secretary Kathleen Sebelius criticizing the NTP 
assessment of styrenes risks, ^ and the American Composite Manufacturers Association (ACMA) 
campaigned “aggressively to overturn the NTP iisting.”^‘ When the Report on Carcinogens was 
finally released on June 10, 2011, it listed styrene as “reasonably anticipated” to cause cancer. The 
same day, SIRC and Dart Corporation filed suit challenging this assessment of styrene’s risks.^- 

Dow Chemical is a founding member of SIRC. Two of the associations websites are 
registered to the Management Informations Systems Director at the American Chemistry 
Council. SIRC s offices, coincidentally, were in the same location in Arlington, VA, as those of the 
Formaldehyde Council. And one of its lobbying firms also lobbied for ACC, while another of its 
firms lobbied for Dow Chemical. 

Advocacy Involvement 

The Office of Advocacy was asked by lobbyists from SIRC and ACMA to comment on 
the NTP assessment of styrene and did so. A consultant from a lobbying firm hired by SIRC first 
contacted the Office of Advocacy on June 4, 2010, regarding the styrene listing under review for 
the 12*^ Report on Carcinogens.” Following that contact, the same consultant helped ACMA 
representatives plan a meeting with Advocacy on Sept. 15, 2010, to discuss ACMAs concerns 
about the styrene assessment.” 


68 Intcrvcnor- Defendants’ Reply in Support of Dcfcndanis’ & Cross Motions for Summary Judgment at 6, Styrene Info, & 
Research Ctr„ Inc. v. Sebelius. No. 11-1079 (D.D.C. Aug. 10, 2012). 

69 SIRC’s lobbying expenditures had been minimal before 2010. Lobbying: Stynne Information and Restarch Center (2UI1), 
Center flor Rc.sponsive Pol, htlp://www.opensecrets.o rg/lobbv/dientsum.php?ida DOnnO572S9&year«20 1 1 (last visited Jan. 7, 

2012) ; Lobbying: Styrene Information ana Research Center (2010), Center Tor Responsive Pol., http://www.opensecrets.org/Iobby/ 
clienUum.phphd=b0000572S9&vear=2niQ (last visited Jan. 7. 201 2). 

70 I.eiter from Rep. Rick Boucher and Rep. John Shadegg et al.. to Kathleen Sebelius, Secy of Health St Human Services, U.S. 
Dep’i of Health 6r Human Services (Apr. 21, 2010} (requesUng that the listing of styrene be ueferred for review until the 13'*' 
Report on Carcinogens). 

71 ACMA Continues Fight on NTP Styrene Listing, Am. Compo.sites Manufacturers Ass’n f ACMA). http://www.acmanet.org / 
ga/stvrene.cfm (la.st visited Jan. 7, 2013). ACMA had Uibbying expen.ses relating to NTP of at least $56,000 in 2010 and $70,000 in 
*011. Loobying: American Composites Manufacturers Assn (2011), Center for Responsive Pol., http://www.opensecrets.org/lobby/ 
dient-<um.phpfid=Dn00(123940wear=201 1 (!a.st visited Jan. 7, 2013); lobbying: American Composites Manufacturers Assn (2010), 
Center for Responsive Pol., http://www.o pensea-ets.org/lobby/clientsam.php ?id=DQQQQ2394Qgfyear=20IQ (last visited Jan. 7, 

2013) . 

72 Complaint, Styrene Info. & Research Ctr., Inc. v. Sebelius, No. 11-1079 (D.D.C. June 10.2011), available at http://www. 
styTene.org/ news/pdfs/06- 10- ll-SlRCv.ScbdiusC:omDlaint.pdf. 

73 E-mail from Burleson .Smith to Kevin I.. Bromberg (June 4, 2010) (attaching letters sent by the Styrene Information and 
Research Council and members of Congress to the Secretary of Hedth and Human Services requesting that the styrene listing be 
deferred and re-reviewed in the 1 3'’’ Report on Carcinogens). 

74 E-mail from Burleson Smith to Charles A. Maresca {SepL 14, 2010) (sending over the list of attendees for the meeting); 
E-mail from Burleson Smith to Charles A, Maresca (Sept, 15, 2010) (attaching the ACMA Issue Summary in advance of the 
meeting outlining ACMA’s "previous efforts to ask NTP to review all of the data . . . ."). 
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At the meeting, directors of ACMA or its lobbyists asked Advocacy to schedule an 
interagency meeting with the Office of Management and Budget and NTP to discuss the 
assessment and to submit a request to Sebeiius asking her to drop the styrene listing.’^ After a 
second meeting on Nov. 30, 2010, ACMA directors submitted letters to the Office of Advocacy 
asking the Office to get involved with the styrene listing/* Staff at Advocacy quickly did as they 
were asked and forwarded ACMAs letter to HHS on the same day.^ In its letter, ACMA claimed 
the NTP listing would Jeopardize 500,000 jobs. That figure represents more than 75 percent of all 
jobs SIRC identifies as styrene-related. 

When these efforts failed to block the listing, industry lobbyists asked for help in securing 
changes to the assessment procedures so that they could have more opportunities to influence the 
process, even though the industry trade associations and research groups had already commented 
extensively on NTP’s proposed listing. The ACC launched a lobbying campaign to get Congress 
to change the procedures; SIRC actively lobbied in support of this effort.^® 

No individual small business contacted Advocacy about the styrene listing. The Office of 
Advocacy received correspondence about the styrene assessment only from SIRC and ACMA. 
Small businesses did not file comments on styrene with NTP independent of ACMA.^’ 


75 E-mail from Burleson Smith to Charles A. Maresca (Sept. 15, 2010). llic e-mail includes an attachment describing ACMAs 
actions related to the styrene listing and asks the Smalt Business Administration to: "Elevate this issue as a priority withm the 
Office of Advocacy and assign a member of your statf to champion this effort; Contact the Office of Management and Budget 
Office of Information and Regulatory Aflairs (C)MB-OIRA) and request an interagency meeting with NTP to evaluate these 
claims; Submit a reo^uest to the Secretary of Health and Human Services Sebeiius to postpone makinghcr determination regarding 
styrene until the 13'^ RoC in order to implement the improvements to the process and to review all of the data for styrene before 
making a determination regarding the potential forcarcinogenicityinkecping with other review processes.” Cf. Letter from 
Winslow Sargeant, Chief Counsel for Advocacy, Office of Advocacy, to Kathleen Sebeiius, Sec'y of Health St Human Services, U.S. 
Dep't of Health 8c Human Services (Dec. 1, 2010), available at 

http://www.sba.gov/sites/defauU/riles/hhs L0_1 20 1 .tidf . 

76 E-mail from Burleson Smith to David J. Rostker (Nov. 30, 2010) (sending a follow-up email from the meeting earlier that day 
with an attachment to an Information Quality Act Request for Corrections that SIRC submitted to HHS in October 2009); E-mail 
from Angie Castillo to David J. Rostker (Dec. 1, 2010) (attaching separate letters from Tom Dobbins and Monty Felix to the Chief 
Counsel for Advocacy). 

77 E-mail from Angie Castillo to David J. Rostker (Dec. 1,2010) (attaching separate letters From Tom Dobbins and Monty Felix 
to the Chief Counsel tor Advocacy). Letter from Winslow Sargeant, Chief Counsel for Advocacy, Office of Advocacy, to Kathleen 
Sebeiius, Sec’y of Health 8r Human Services, U.S. Dep’t of Health & Human Services (Dec. I, 2010), available at http://www.sba. 
gov/sites/default/files/hhs 10 1201 pdf . Advocacy’s comment letter 'encourage[sl_^NTP to consider ail rdevant scientific data in 
making its recommendations, including studies that show negative or null results” and to “carefully con-sider these concerns as the 
12'*' Report on Carcinogens is finalized and the preparations for the 13“' report are begun." Id. ACMA quickly thanked Advocacy 
for its nelp. F,-mail from Tom Dobbins to David L Rostker (Dec. 2, 2010) ("Thanks to you. Dr. Sargeant and the rest of the team 
for the quick turnaround on this important letter”), 

78 Kate She-ppud, Republicans Attempt to Ax Pro^am Monitoring Carcinogens, Mother (ones (Aug. 24, 2012,2:00 AM), http:// 

www.motheriQncs.comA)lue-marble/2012/08/republicaa<-attempt-ax-program-monitorine-carcinogen.s : Sarah Vogel. Hands 
off the Report on Carcinogens. Environmental Defense Fund (Sept. 5, 20 1 2). http://btogs.cdt.org/nanotechnolQgv/201 2/09/05/ 
hands-on-the-report-on-carcinogens/: Nicholas D. Kristof^ The Cancer Times (Oct. 6. 2012). http://www.nytime.'i. 

79 Scientific Reviews for Listings in the 12"' Report on Carcinogens: Public Comments, Nat’l Toxicology Program, http://ntp.nichs- 
nih. gQv/index.cfm?Qbiectid=20A477E2JlF.6-975E-7472FC6B0DA56D9C»stYrenc (last updated July 19, 2012). 
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Advocacy filed a second set of comments after the Report on Carcinogens was published 
and SIRC had filed its lawsuit challenging the styrene classification. In its comments in 
November 2011, Advocacy criticized the NTP listing of styrene again, in the same letter it sent 
criticizing the formaldehyde listing, expressing concern about “the quality of [the Report on 
Carcinogens’] scientific analysis, the robustness of the scientific process, including procedures for 
peer review and public comment procedures, and that [the Report on Carcinogens] is duplicative 
of other federal chemical risk assessment programs, particularly the IRIS.”“ These comments 
repeated the talking points provided by ACMA and SIRC.®' 

The Office of Advocacy became involved in the styrene issue in response to a request by 
the affected trade associations, which are dominated by big businesses or their lobbyists, and its 
comments repeated their arguments. At a hearing on the Report on Carcinogens, held by the 
House Science Committee and Small Business Committee in April 2012, Advocacy staff admitted 
they made no effort to verify industry’s claims." After hearing the testimony, Rep, Brad Miller 
(D-NC) commented that the Office of Advocacy “relied for their scientific judgment and process 
comments on the information provided by Styrene lobbyists, so their testimony was really Just an 
echo of what we heard from the Dow Chemical industry scientist.’’®® 


80 Letter from Winslow Sargeant, Chief Counsel for Advocacy, and Sarah Bresolin Silver, Assistant Chief Counsel, Office of 
Advocacy, to Kathleen Sebelius, Sec'y of Health & Human Services, US. Dep’t of Health & Human Services (Nov. 22, 20111. http:// 
www.sha.gov/sites/default/ftles/AdYo cacv Comment !<tter-Report_On_ Carcinogens.pdft !.eUer from Winslow Sargeant, Chief 
Coun.sel for Advocacy, and Sarah Bresolin Silver, Assistant Chiei Ctiunscl, Omce oT Advocacy, to Dr. Ruth Lunn, Director, Office 
of the Report on Carcinogen.^ 4 (Dec. 14, 20U). available at http://ntp.nichs.nih.gov/NTP/RaC /Thirtcenth/Prnce.ss/PublicComm/ 
SBA20m2L4.pdf . 

81 E-mail from Burleson Smith to Charles A. Maresca (Sept. 15, 2010). Ibis e-mail includes an attachment of an ACMA Issue 
Summary to be discussed at the meeting with Advocacy on Sept. 15, 2010. The document identifies four major areas of concern: 

[ 1} The styrene listing will raise unnecessary concerns about the safety of styrene among employees and communities exposed 
to the chemical; (21 NTP's position on .styrene is inconsistent with a Eurc^ean report and a Blue Ribbon Panel report on .styrene 
because NTP failed to adequately consiefe negative studies; (3) NTP’s review process causes concerns about the scientific quality 
and validity of its findings on styrene; and [4] Businesses that have participated in the NTP process have not been assured that 
their comments were considered during the review process. Ihcse talking points were reiterated in a presentation by ACMA 

at Advocacy’s environmental roundtable on July 29‘‘', 2011. Advocacy’s letter on November 22. 2011 regarding styrene and 
formaldehyde mirror the talking points made in these two documents. 

82 Webcast, How the Report on Carcinogens Uses Science Meet its Statutory Obligations, and its Impact on Small Business 
Jabs, Hearing B^orc theSubcomm. on Investigations and Oversi^t of the H. Comm, on Science, Space, and Technology and the 
Subcomm. on Healthcare and Technolo^ of the H. Comm, on Small Business, U2'^ Cong. (2012) ‘[hereinafter Hearing oh Report on 
Carcinogens] (statement of Charles A. Maresca, Dir., Interagency Affairs, Office of Advocacy, U.S. Small Bus. Admin.), available at 
http://science.edgehoss.net/wmcdiayscience/.sst20 l2/()42512.wvx. 

83 Press Release, Committee on Science. Space, and Technology Minority, Subcommittee Misses Opportunity to Understand 
the Impact of National Toxicology Program’s Report on Carcinogens (Apr. z5. 2012), http://deniocrals.sctence.house.gov/press- 
release/subcommittee-misses-opportunity-understand-impact-national-toxicolog y-pro gram%E2%R0%99s-report. 
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Chromium Battles 

Chromium is a naturally occurring heavy metal, found in two widely used classes of 
compounds: trivalent chromium (chromium- 3) and the more carcinogenic hexavalent chromium 
(chromium-6).®^ Hexavalent chromium is used for chrome plating, dyes and pigments, treating 
wood, and for producing steel and other alloys.®® Hexavalent chromium exposure can come from 
inhaling or ingesting the substance. Inhalation of hexavalent chromium has long been recognized 
as a cancer risk to workers in the chromium industry. In fact, hexavalent chromium has been 
listed as a “known human carcinogen” in NTPs Report on Carcinogens since 1980,®® and the EPA 
IRIS database has calculated maximum limits for chromium inhalation since 1998.®^ 

OSHA began regulating worker exposure to chromium in 1971, after it adopted a 
consensus standard as a mandatory workplace limit.®® The National Institute for Occupational 
Safety and Health recommended OSHA improve its chromium -6 standard in 1975 to better 
protect workers,®^ but no new OSHA standard was forthcoming. In 1993, Public Citizen and the 
Oil, Chemical and Atomic Workers sued OSHA to compel it to set new exposure standards to 
reduce workers’ chromium cancer risk.'" 

The Chrome Coalition, a trade association of chromium manufacturers, immediately 
hired consultants to publicize the findings from 18 studies on the health effects of hexavalent 
chromium it had commissioned; all found minimal cancer risks.’* Industry groups also urged 
OSHA to delay action until an EPA study on chromium’s cancer risk had been completed. When 
the study showed cancer risks, industry interests urged further delays and more analysis. 


84 See generally Int'l Agency for Research on Cancer (lARC), Chromium, Nickel ami Weldin/, 49 

lARC Monographs on the Evaluation of Carcinogenic Risks to Humans (1990). ovaimble at http://monogriphs.iarc.fr/ 
F.NG/Monographs/vo}49/monti49.pdf . 

85 Agency for Toxic Substance.s & Disease Registry, V.S. Dep’t of Health & Human Services, Toxicological 
Profile por Chromium 1-8 (2012), available at hHp:/AYww.atsdr.cdc.fov/toxprofilc5/tp7.pdf' . 

86 Notice, First Annual Report on Carcinogens, 45 Fed. Reg. 61,372 (Sept. 16, 1980); see TARC. supra note 84 (explaining 
that hexavalent chromium was identihed in the lARC monogrwhs as a known human carcinogen in 1973, and supplementing the 
monograph with new evidence in .support of the original classification). 

87 US, Environmental Protection Agency, IRIS Toxicological Review of Hexavalent Chromium (1998), available at 
http://www.opa.gOV/iris/t oxrcvicws/0 1 44tr.pdf . 

88 Air Contaminant.s. 29 C.l'.R. § 1910.1000 tbl. 7.-1 (1999). Public Citizen Health Research Group v. Chao, 314 F.3d 143, 146- 
47, 2002 US. App. LEXIS 26778 (3d Cir. Dec. 24, 2002) (explaining that OSHA’s 1971 standard for hexavalent chromium was 
based on a recommended standard by the American National Standards Institute (ANSI) in 1943. ANSI’s standard followed from 
reports from the 1920's about hexavalent chromium’s acute effects). 

89 Nat’i. Institute por Occupational Sapety & Health, DHHS(NIOSH) Pub. No. 76-129. Criteria for a 
Recommended Standard: Occupational Exposure to Chromium ( VII (19751. available at hup://www.cdc.Pov/niosh/ 
doc.s/1970/76-139.htnil. 

90 Occupational Safety and Hf.aith Law § 13 (Randy S.RahinowitzSt Scott H. Durham eds., 2dcd. Supp. 2008). OSHA 
had attempted to set a new standard for chromium'6 as part of a cumulative carcinogen standard in 1977, but the Supreme Court 
invalidated the OSHA rulemaking, hading that the agency musl perform an individual risk assessment for each chemical standard 
it develops. See David Michaels, Doubt is Their Product: How Industry's Assault on Science Threatens Your Health 
97-100 (2008). 

91 Michaels, supra note 90, at 100-01; David Michaels et al. Commentary, Selected Science; A/i Industry Campaign to 
Undermine an OSHA Hexavalent Chromium Standard, Envtl. Health: A Globa! Access Sci. Source 2 (2006), available'at htlp:// 
rvww.ehjournal.net/cQntent/pdf/I476-069X-5-5.pdf 
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As the debate over the cancer risks of inhaling chromium-6 progressed, another battle 
opened up. The movie Erin Brockovich, which premiered in 2000, described the struggle of 
residents of Hinkley, CA, to get compensation from Pacific Gas & Electric after it contaminated 
the towns drinking water with chromium, making many residents ill. The case settled for $333 
million in 1993, making it the largest class-action in U.S. history at the time.’^ 

By 2010, an NTP study showed that ingestion of drinking water contaminated with 
hexavalent chromium caused cancer in laboratory animals,®^ and staff at EPA believed there 
was enough information to calculate a reference concentration (maximum exposure level) for 
chromium ingestion. If EPA was able to do this, new drinking water standards for chromium 
levels nationwide would likely follow. 

Industry objected,^ arguing that chromium is metabolized by humans into a less toxic 
form of the metal, thus posing minimal cancer risk from drinking water. Their “evidence” was 
a 1997 re-analysis (shown to be fraudulent in 2005’^) of a 1987 Chinese study.'’^ The American 
Chemistry Councils Hexavalent Chromium Panel, the apparent successor to the Chrome 
Coalition, led the objections, urging EPA to delay its IRIS assessment until an industry-funded 
study had been completed.^ Since October 2010, the American Chemistry Council has filed 25 
separate comments objecting to the IRIS assessment of hexavalent chromium - almost half of 
the total number of comments filed.’* EPA bowed to industry pressure and agreed to indefinitely 
delay its IRIS assessment.” 


92 Sedina Banks, Vie "F.rin Brockovick Effect": How MeJia Shapes Toxics PoUcy, 16 Environs Envtl. L. 8t Por’v J. 219, 230 
(2003). In 2003. Honeywell Internationa), Tnc., was ordered to pay $400 million for cleanup of chromium in New Jersey. Rebecca 
Sutton, Environmfntai. Working Group, Chromium-6 in U.S. Tap Water 17 (2010), available at http://st3tic.ewg .or g / 
reports/2QlQ/chrome6/chrome6 report 2.pdf . A similar class action suit was filed against Honeywell & PPG Industries in 20 1 0 . 
Smith V. Honeywel! Int’l, Inc.. No. 2: 1 0-cv-()3345. 201 1 US. Dist. I-EXIS 51854 (D.N.J. May 13. 2011). 

93 Nat’l Toxicology Progra m, NTP TR 546. Technical Report on the Toxicology and Carcinogenesis Studies of 
Sodium Diciiromate Duiydrate (CAS No. 7789- 1 2-0) in F344/N Rats and B6C3Fi Mice (Drinking Water Studies) (July 
2008). http.7/ntp.niehs.nih.gov/ntp/htdocs/LT rpts/tr546.pdf; Pres.s Relea.'se, Nal’l Institute of Health, Hexavalent Chromium in 
Drinking Water Cau.scs Cancer in l.ab Animals (May 16, 2007). http://www.nih.gov/news/pr/mav2007/niehs-i6.htm . 

94 See U.S. Environ.mental Protection Agency, Public Docket Folder, Draft Toxicological Review of Chromium: 
In Support of Summary Information on the Integrated Risk Information System (IRIS), EPA-HQ-ORD-1010-0540, 
http://www.regtilations.gov/#!docketRrowscr:rpp =2Sipo-Q;D=FPA-HQ-ORD-2ni0-0540 (last vi.sited Jan. 10, 1013). 

95 Id. As a result of the fraudulent study, the Journal pulled it from publication and issued a letter regarding the incident. P. 
Brandt-Rauf, Editorial Retraction. Cancer Morlality in a Chinese Population Exposed to Hexavalent Chromium in Water, 48(7) J. 
Occupational & Envtl. Medicine 749 (2006). 

96 See Environmental Working Group, Chrome-Plated Fraud: How PGscE’s Scientists-For-Hire Reversed Findings 
OF Canc-.f.r Study (2005), http://ww.ewg.org/hook/export/html/8626 . 

97 Letter from Ann Mason, Senior Director, Am. Chemistry Council, to Rebecca Clark, Acting Director, Nat’l Ctr. 
for Eiivtl. Assessment, U.S, Environmental Protection Agency (Dec. 23, 2010), available at htm:/Avww.rcgulatinns. 
gov/»!documentDetaiLD»EPA-H Q-QRD-2010-054Q-QQ27 (select the pdf icon by 'View attachment” to download the attached 
file). American Chemistry Council’s Hexavalent Chromium Panel funded this new. $4 million .study, which was conducted by 
Tox Strategies and a team of scientists with ties to industry. According to ACC’s website, "The panel's primary activities include 
,sp<insoring research to fill the .scientific database informing the risk levels for hexavalent chromium in drinking water and 
communicating the findings of this research.” Hexavalent Chromium, AmericanChemistry.com, http://www.americanchemistrv. 
com/HexavalentChromium . ACC also began a letter writing campaign from industry organizations to EPA asking the agency 
to delay its a.s.ses.smcnt until the new indiLstry study is complete. See, e.g.. E-mail fn)m Randy .Schumacher to Kevin T.. Bromberg 
(Sept. 15, 2011) (attaching several letters from trade associations all asl^g EPA Administrator Lisa Jackson to postpone the IRIS 
asses.sment of chromium until ACC completes its ongoing re.search project and EPA ha.s had an opportunity to con.siderthe data). 

98 U.S. Environmental Protection Agency. Public Docket Folder, supra note 94. 

99 JR/STraeJe Detailed Report: Chromium VI Assessment Milestones and Dates, U.S. Envtl. Protection Agency, http.V/cfpub.cpa. 
gov/ ncea/irist rac/index.cfm?fuseacti Qn=viewCfaemicaI.showChemical8fsw id= 11 1 4 (last updated Jan. 8, 2013). 
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Advocacy Involvement 

The Office of Advocacy became involved in the debate about the cancer risks of ingesting 
chromium after being contacted by the same ACC lobbyist who had urged Advocacy to become 
involved in the debate about formaldehyde risks.*”® In June 2011, the lobbyist suggested Advocacy 
staff write a letter to EPA asking that it delay completion of the chromium assessment until after 
the ACC study had been completed. The request did not mention any small business concerns. 

Advocacy did not attempt to research or validate the ACC’s position on chromium. Staff 
at the Office of Advocacy did ask if there was evidence showing a link between chromium-laced 
drinking water and cancer and was assured that new industry-funded research would answer 
these questions.*®^ This apparently satisfied Advocacy staff.*®^ 

Staff at the Office of Advocacy also asked if any small businesses were affected by the 
chromium risk assessment. ACC assured Advocacy that they were, and Advocacy staff asked 
no more questions. No small business contacted the Office of Advocacy to challenge the IRIS 
chromium assessment. A few small businesses filed comments with EPA on the IRIS chromium 
assessment, echoing the comments already filed by ACC asking EPA to delay the IRIS assessment 
until after completion of ACCs new study. 

On Oct. 5, 2011, Advocacy submitted a letter to EPA expressing the concerns of “small 
business representatives” over EPAs IRIS evaluation that hexavalent chromium is carcinogenic.*®^ 
The Office of Advocacy went on to claim that EPA did not have sufficient data to estimate the 
risk from ingestion of chromium and argued that EPA should not rely on a linear model to 
estimate the cancer risks of exposure to low doses of chromium. The Office asked EPA to delay 
its final assessment until a new industry study was completed and its results incorporated into the 
assessment 


100 E-mail from Randy Schumacher to Bruce E. Lundegrun (Feb. 3. 2011) ("May I impose on you to help arrange a meeting 
with your Advocacy Office colleagues who handle envirtmmenlal i.ssues? The Senate F.PW Committee held a hearing on drinfcmg 
water contaminants yesterday at which Administrator Jackson testified. My interest in setting up the meeting ha-s been raised 
.substantially m a result of her testimony. As you may recall, 1 represent the American Chemistry Council’s Hexavalent Chromium 
Panel, and Cr6 was one of the topics of the hearing.”). 

101 E-mail from Randy Schumacher to Kevin L. Bromberg (June 28. 2011) (“1 would like you to be aware EPA’s Cr6 risk 
assessment is moving forward apparently without wailing for ACC’s MOA and PK studies to he completed and accepted 
for publication, notwithstanding the agency’s own peer reviewers .strong recommendation. NFIB recently sent a letter to 
Administrator Jackson calling upon her to stop the Cr6 risk assessment process to do exactly as EPA’s peer reviewers deemed 
advisable — Since it appear.s EPA needs to hear from more constituents for it to listen to its own peer review team, would SBA be 
willing to send a letter to Ms. Jaclwon to weigh in <sn this matter?”). 

102 E-mail from Kevin L. Bromberg to Jeff Hannapcl. Steve Via, and Randy Schumacher (Feb. 25. 2011) (“Birnbaum told the 
committee that studies, other than EwG, have found a sUtisUcaily significant association between hexavalent chromium in 
drinking water and cancer.’ Does anyone have these .studies , or the references to these studies?”): E-mail from Randy Schumacher 
to Kevin L. Bromberg (Feb. 25, 2011) (“ACC’s research is examining why this occurs and whether Cr6 allow doses (consistent 
with existing drinking water standards) has the same carcinogenic effects and mode if (sic] action. . . ."). 

103 E-mail from Kevin L. Bromberg to Randy Schumacher (Feb. 25,2011) (‘Hh,\.”) (responding to chain of e-mails on the 
association between hexavalent chromium in drinking water and cancer). 

104 R-mail from Kevin I.. Bromberg to Ann Ma.son and Randal .Schumacher (Oct. 3. 201 1 ) {".Since this is the oral ingestion 
standard, is this toxicological review even relevant to platers, like NAMF? Isn’t that only inhalation risk - and a separate risk 
assessment, that I believe is under development? Isn’t this review sdely of interest to drinking water suppliers?”^ Reply e-mail 
from Ann Mason to Kevin L. Bromberg and Randal Schumacher (Oct. 3, 2011) ("Yes the oraftox review will impact drinking 
water systems AND will impact all cleanup and possible effluent standards. So the industries interested in the Cr6 oral tox review 
include all of the Cr6 user industries, including all industries that do plating or use chromium.”). 

105 Letter from Winslow Sargeant, ChiefCouasel for Advocacy, and Sarah Bresolin Silver, Assistant Chief Counsel, Office 
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The ACC lobbyist provided the Office of Advocacy with these talking points and edited its 
draft letter to EPA.“* Advocacys final letter to EPA precisely mirrors the text forwarded to it by 
the ACC and is remarkably similar to ACCs comments to EPA.^*^^ 


of Advocacy, to Paul Anastas, Assistant AdmV, UJS. Environmental Protection Agency {Oct. 5, 20 1 1 ). htTp.7/www.sba.gov/ 
aavocacv/ai6/272Qt, * 

106 See E-mail from Randy Schumacher to Kevin L. Bromberg (Sept. IS. 201 1) (attaching several letters from trade associations 
all asking EPA Administrator Lisa Jack-son to p<istpone the IRLS assessment of chromium until ACXT complete.s its ongoing 
research project and EPA has had an opportunity to consider the data); E-mail from Kevin L Bromberg to Ann Mason and Randy 
Schumacner (Oct. 3, 2011) (“Ann. Randy - a question on Cr 6: ‘Initial results show that Cr(VI) is not mutagenic allow [ ] and 
that the human stomach has a substantial ability to reduce Cr(VI) to the benign chromium-3. Confirmation of a threshold would 
mean that there is no cancer risk at low doses, contrary to the current EPA model.' Would you edit these sentences - or is this 
accurate?"); E-mail from Randy Schumacher to Ann Mason (Oct. 3, 201 1) (providing his suggested edits to Kevin Bromberg's 
text); E-mail from Ann Mason to Randal Schumacher and Kevin L. Bromberg (Oct. 3, 201 1) f'lbis text is ok with me as edited 

by Randy. Note that some of the EPA peer reviewers were particularly emphatic about this point. Kevin, did you want/necd to 
include a quote from them?”); E-mail from Kevin L. Brombeire to Randal Schumacher and Ann Mason (Oct. 3. 2011) f'Canyou 
get some good quotes from scientists not named in the NRDC letter? Also, is there a good argument about the gastric issue that 
you couldolfer? ). 

107 Letter from Winslow Sargeanl, Chief Counsel for Advocacy, and Sarah Bresoiin Silver, Assistant Chief Counsel, Office 
of Advocacy, to Paul Anastas, Assistant AdmV, US. Environmental E*roteclion Agency (Oct. 5, 201 1). httD://www.sha.yov/ 
adYocacy/816/27201 : U.S. Environmental Protection Agency, Public Docket Folder, supra note 94. 
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4. Did the Office of Advocacy’s Actions Really Serve the 
Interests of Small Businesses? 

Like most Americans, we 
believe a vibrant small business 
sector supports a more resilient 
economy. The assistance the 
Small Business Administration 
provides to small business owners 
is an important public service, 
increasingly so when markets are 
dominated by large corporations. 

The mission of the Office of 
Advocacy is to ensure that other 
federal agencies consider small 
business concerns. 

However, this investigation reveals that, rather than aligning its mission with the work 
of other federal agencies, the Office of Advocacy actually worked with large business interests to 
obstruct and delay the work of at least two agencies tasked with protecting the health and safety 
of the American people. One part of government should not be working to undermine the efforts 
of another. 

The correspondence into and out of the Office of Advocacy that we have examined 
paints a picture of a federal agency extremely responsive to the agenda of trade associations 
dominated by big chemical manufacturers and their lobbyists. No small business asked the Office 
of Advocacy to intervene with the NTP Report on Carcinogens or the EPA IRIS assessments of 
cancer risks. Advocacy’s comments on these assessments offered no small business perspective to 
NTP or IRIS. No small business filed an independent comment critical of the formaldehyde and 
styrene assessments; a few small businesses did comment on the chromium assessment. In each 
case, the Office of Advocacy made no attempt to determine whether the views of the American 
Chemistry Council, the American Composite Manufacturers Association, or the Formaldehyde 
Council actually represented the views or interests of small businesses. 
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The Office of Advocacy’s close coordination of its efforts with lobbyists seeking legislation 
to obtain the same results suggests its staff eng^ed in impermissible lobbying. Advocacy’s efforts 
to block the NTP and IRIS assessments were initiated by the American Chemistry Council and 
groups or lobbyists associated with it, ACC is made up of 140 chemical companies; it claims that 
70 of its members are “small and medium sized businesses” but doesn’t specify what it means 
by “small” or “medium.” Its membership is dominated by the largest chemical companies in the 
country, including Dow, DuPont, Exxon Mobil, Georgia-Pacific, and more. Its federal lobbying 
expenditures in the fourth quarter of 2011 were the fifth highest of any group filing lobbying 
reports. Its Formaldehyde Panel is funded by Georgia-Pacific and Hexion, both large companies. 
Dow is a major player in both ACC and the Styrene Information and Research Council. ACC’s 
Chromium Panel succeeded the Chrome Coalition. There is no evidence of any small business 
role in any of the ACC coalitions. 

This is not surprising since small businesses do not share the anti-regulatory views of large 
chemical companies. A survey by the American Sustainable Business Council concluded that: 

Organizations like the American Chemistry Council have made anti- 
regulation legislation in Congress and state legislatures a top priority, 
pushing the myth that all regulations are a threat to small business growth 
.... But the reality is that small business owners see the value of sound 
regulations to help guide the market to deliver innovation for safer 
chemicals and products, which consumers are demanding. This data shows 
that no matter what your political affiliation is, there is agreement that 
toxic chemicals need to be regulated to prevent risk for business and the 
public.^® 

Even the Office of Advocacy’s own research shows that challenging cancer assessments is 
simply not a priority of actual small business owners. According to an initiative to identif)? the 
interest of small business (referred to as the r3 initiative*”), the top regulatory issues of concern 
to small business related to their ability to compete against large businesses for government 
contracts; EPA rules, particularly its “Once In, Always in” policy,**** were also a concern. 

Advocacy received no nominations related to scientific assessments.*** 


108 Toxic Chemical Reform Good for Business— New Poll, American Sustainable Business Council (ASBC) (Nov. 13, 2012), 
http://a5bcQuncil.ori»/n<Klc/845. 

109 Small Business Regulatory Review and Reform Initiative. SBA Office of Advocacy, http://archiyg. 5 ba.gov/adv^r. 3 /. The r3 
Initiative beaan under Oiief Counsel for Advocacy, Tom Sullivan, but did not continue after he resigned in 2008. The initiative 
was designed to allow small businesses to nominate rules for review, which Advocacy would then review and publish as a lop ten 
list in its annual RFA report. Post Hearing Questions and Answers for the Record Submitted to Sen. Olympia Snotve by WinsloH- 
Sargeanl, Jan.25, 201 1 {Next Steps for Mam Street: Reducing the Regulatory and Administrative Burdens on America’s Small 
Businesses: Hearing Before the if.S. Senate Committee on Small Business and Entrepreneurship (Nov. 18, 2010)), available at http:// 
www.sba.gov/advocacv/2675/l4L63 : see abo New Small Business Pnigram Will Irtfluence Agency Regulatory Keviews, OMB Watch 
(Sept. H, 2007). http://www.forelfectivcgQv.org/nodc/3419 . 

1 10 See US. Environmental Protection Agency, Potential to Emit for MACT Standards - Guidance on Timing 
I.SSUF.S (May 16, 1995) for an explanation of the Once in. Always in air quality policy. http://www.epa.gQv/ttn/caaa/t3/memoranda/ 


1 1 1 Regulatory Review and Reform (r3) Top W Rules, 2008 in Report on the Regulatory Flexibility Act FY 2007 : Annual 
Report or the Chief Counsel for Advocacy on Implementation of the Regulatory Flexibility Act and Executive 
Order 13271 , at Appx. B (2008), avuiltiHc at http://www.sba.gov/sites/default/files/files/07regflx.pdf : Regulatory Review and 
Reform (r3) Top !0 Rules. 2009. SPA Office of Advocacy, http://afchive.sba.gov/advo/r3/r3 n6mihations09.html#10 . Although 
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Moreover, testimony at a recent Joint hearing of the House Science Committee and 
Small Business Committee*'^ suggests that small businesses may in fact benefit from stricter 
regulation of some toxic substances, because the prohibition of some chemicals may open up new 
markets for those who manufacture “green” substitutes. The Vice President of BioAmber, Ally 
Latourelle, stated in her testimony that "recognition that styrene is ‘reasonably anticipated’ to be 
carcinogenic is not detrimental to our small business. In fact, for our business, as an alternative 
to petrochemicals, and the developers of non-toxic styrene replacement products, reports 
published by government on the toxicology of chemicals and regulations of those chemicals is 
a driver to our business as well as our strategic partners in the area of chemical production and 
manufacturing.”"^ Apparently, the Office of Advocacy never inquired about these issues. 


Advocacy’s website indicated that it was accepting nominations until December 31. 2010 for its 2011 r3 initiative, ther3 Top Ten 
list has not been published in the RFA since 2009. 

! 12 Hearing on Report on Carcinogens, supra note 82 (statement of .Ally Latoureiie. Vice President. Gov’t .Affairs, BioAmber, 
fnc.). 

113 Id. 
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5. Conclusions 

The Regulatory Flexibility Act assigns to the Office of Advocacy responsibility for 
ensuring that federal agencies evaluate the impacts on small businesses of the rules they adopt. 
Cancer risk assessments are not covered by the Regulatory Flexibility Act. They do not regulate 
small business. The Office of Advocacy had no reasonable basis for becoming involved in the 
NTP or IRIS assessments. 

The Office of Advocacy’s decision to comment on technical, scientific assessments 
represents a significant and unwarranted expansion of its role and extends its reach well beyond 
the regulatory process. By its own admission. Advocacy lacks the scientific expertise to evaluate 
the merits of the NTP/IRIS assessments. Advocacy’s comments on these assessments raised 
no issues of specific concern to small business but relied almost exclusively on talking points 
provided by trade associations engaged in major lobbying campaigns. 

Between 2005 and 2012, the American Chemistry Council and its members spent more 
than $333 million lobbying Congress and federal agencies.^*^ The Formaldehyde Institute/ 
Council, Styrene Industry Research Council, and Chrome Coalition spent millions of dollars in a 
protracted lobbying campaign to prevent government agencies from designating these substances 
as carcinogenic and tens of millions more on research carefully designed to support their claims 
that these substances do not cause cancer in humans. These groups asked the Office of Advocacy 
for assistance, and the Office became a willing partner in these lobbying efforts. 

The Office of Advocacy’s efforts to block the NTP and IRIS assessments came amid 
efforts by the ACC to win congressional approval of legislation overhauling the NTP and IRIS 
assessment processes. Both ACC and Dow Chemical lobbied Congress to delay publication 
of the Report on Carcinogens until the National Academy of Sciences conducted yet another 
review."^ Rep. Denny Rehberg (R-MT) unsuccessfully pushed an appropriations rider to do just 
that."^ 


Besides the moral and ethical concerns raised by efforts to keep substances known 
to cause cancer on the market and in wide use, the activities of the Office of Advocacy are 
disturbing because they may be illegal. Civil and criminal laws bar federal employees from 
lobbying. While the Government Accountability Office admits that lobbying restrictions are 
“unclear and imprecise,” the Comptroller General has said anti-lobbying laws prohibit providing 
“administrative support for teh [s/c] lobbying activities of private organizations.”^’^ 


1 14 Jeremy P. Jacobs, Industry Ciroup Boasted Political fipendinf( l.ast Year - And it Paid Off, E8cE Daily (Feb. 7, 2012), http:// 
www.eenews.net/public/ EEDailY/2Q12/02/07/I. 

115 Sass, supra note 47. 

1 16 CoMMTTTF.F. ON Appropriation.s, supTO note 48. 

117 U.S. General Accounting Oefice, GAO/T-OGC-96-18, Testimony Before the Committee on Government 
Reform ano Oversight, Hou.se of Representatives: H.R. 3078. The Fedehai. Agency Anti-Lobbying Act; .Statement of 
Robert P. Murphy, General Coun.sel, General Accounting Office (1996), available flt http://gao.Justia.com/department- 
of-the-mtcrior/t996/5/h-r-3078-the-federal-agencY-anti-lt^bvtng-act-t-ogc-96-18/T-OGC-96-l'8-ful]-re^rt pdf: Loobviwf 
Publicity or Propaganda Guidelines: Appropriations Act Jluiers.Nat'l Institute Of Health Ethics Program. http://ethics,oanih.gov/ 
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Our investigation raises serious questions about the lack of oversight of the Office of 
Advocacy’s actions. The Office’s activities are not reviewed by the administrator of the Small 
Business Administration or the White House. Congress has conducted no oversight hearings on 
the Office in more than 25 years, and GAO has not investigated the Office’s activities. 

Specific Findings and Recommendations 

The Office of Advocacy submitted comments regarding three widely used chemicals, objecting 
to cancer assessments by the National Toxicology Program and the Environmental Protection 
Agency’s Integrated Risk Information System, even though no federal regulation was at stake. 
These actions were not authorized by the Regulatory Flexibility Act and improperly expanded the 
Office of Advocacy’s jurisdiction into areas in which it has no expertise. 

> Recommendation: The Office of Advocacy should limit its work to regulatory activities 
affecting small business, as authorized by the Regulatory Flexibility Act and subsequent laws. 

The Office of Advocacy hosts regular Environmental Roundtables attended by trade association 
representatives and lobbyists. The discussions and minutes are kept secret, although the 
consensus positions that emerge appear to inform the Office of Advocacy’s policy positions. 

These meetings violate the spirit, and perhaps the letter, of the Federal Advisory Committee Act. 

> Recommendation: Congress should ask GAO to investigate whether the Office of Advocacy’s 
Environmental Roundtables violate Federal Advisory Committee Act provisions. 

The Office of Advocacy staff made no effort to educate themselves on the science underlying 
the debates about the cancer risks of these chemicals or to verify the accuracy of the talking 
points provided to them by industry lobbyists before filing comments critical of the NTP/IRIS 
processes and the scientific conclusions in each assessment.**® Instead, the Office of Advocacy 
simply repackaged and submitted talking points provided by trade association lobbyists as formal 
comments. 

> Recommendation: The Office of Advocacy should independently verify the factual claims 
it makes in comments to other federal agencies and should not comment on technical or 
scientific matters on which its staff have no expertise. 


tcyics/T.ohhy-P^lici^-Guide.htm#Footnote (last updated Feb. 18, 2011). A 2009 investigation condemned the activities of a 
small unit inside the Department of Interior where communication between government staff and external parties "created the 
potential for conflicts of interest or violations of law.” Rep. Rob Bishop (R-Utw) who had called for the investigation responded: 
*‘The ongoing, explicit, far-reaching coordination between special interest lobbying groups and [government staff] ... is troubling 
.... This inappropriate meddling of private and public lobbying efforts is precisely the sort of thing I warned against . . . .“ Bruce 
Hosking, Role ofBIM Employees Questioned in Federal Investigation, Bxaminer.com (Oct. 8, 2009), http://www.ex3miner.com/ 
artidc/rolc-of-blm-_emDlovcc$-qucstioncd-fcdcral-invcstifaUon . 

1 18 In each of these cases (formaldch^c, styrene, and chromium), erther federal agencies like OSHA, NTOSH, ATSDR also 
extensively reviewed their cancer risks. 1^16 Office of Advocacy made no effort to even compare the NTP or IRIS assessments to 
the work of other federal agencies. 
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Correspondence between the Office of Advocacy and trade associations dominated by large 
chemical companies and their lobbyists suggests the Office became entangled in a major lobbying 
campaign to prevent the federal government from listing certain chemicals as known or probable 
carcinogens. E-mails suggest the Office of Advocacy may have violated the Anti-Lobbying Act 
and other lobbying restrictions. 

> Recommendation: Congress should ask GAO to investigate whether the activities of the 
Office of Advocacy represent impermissible lobbying by federal employees. 

No small businesses objected to the scientific assessments or asked the Office of Advocacy 
to intervene in the cancer assessments. The Office of Advocacy made no effort to determine 
whether the positions it took represented small business views and interests. Moreover, since 
small businesses may produce substitutes for toxic chemicals, a cancer finding for existing 
chemicals could open up new markets for substitute chemicals produced by small businesses. 

> Recommendation: The Office of Advocacy should develop procedures to verify that its 
policies represent the interests of small business. Its comments should be limited to offering a 
small business perspective that the regulating agency would not otherwise hear. 

No process or procedures seem to be in place to ensure that the activities of the Office of 
Advocacy are consistent with, and do not work to undermine, the statutory responsibilities of 
other agencies. 

> Recommendation: Congress should exert more rigorous oversight over the Office of 
Advocacy to ensure its work does not delay or prevent other federal agencies from fulfilling 
their statutory goals, especially those scientific and regulatory agencies tasked with protecting 
the health of the American people. 
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^BC 


March 13, 2013 


The Honorable Dave Schweikert 
Chairman, Subcommittee on Investigations, 

Oversight and Regulations 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Schweikert and Ranking Member Clarke: 


The Honorable Yvette D. Clarke 

Ranking Member, Subcommittee on Investigations, 

Oversight and Regulations 

U.S. House of Representatives 

Washington, D.C. 20515 


On behalf of Associated Builders and Contractors (ABC), a national association of 72 chapters representing 
22,000 merit shop construction and construction-related firms, I am writing in regard to the upcoming 
subcommittee hearing, “Regulating the Regulators - Reducing Burdens on Small Business.” 

As builders of our communities and infrastructure, ABC members understand the value of standards and 
regulations based on solid evidence, with appropriate consideration paid to implementation costs and input from 
affected businesses. It is important that federal agencies appropriately evaluate risks, weigh the costs and assess 
the benefits of regulations. 

However, federal agencies today are exercising incredible power through rulemaking and guidance. They are 
able to operate relatively unchecked and unsupervised, especially during the early stages of the regulatory 
process. In addition, they often circumvent the will of Congress and the public by issuing regulations with poor 
or incomplete economic cost-benefit forecasting or other data analysis, instead of using the best and most 
accurate data that could have created more practical and sustainable rules and regulations. At a time when 
construction faces an unemployment rate greater than 15 percent, there needs to be greater accountability and 
transparency in the federal regulatory process. 

One way the small business community has continued to have a voice in the regulatory process is through the 
Small Business Administration’s Office of Advocacy (Advocacy). Due in large part to its independence, 
Advocacy has been able to reduce the regulatory cost of small businesses to comply with federal regulations, 
without undermining rulemaking objectives. In the fiscal year 2012, Advocacy reported that it saved small 
businesses more than $2.4 billion in new regulatory costs. The agency provides a voice to small businesses by 
submitting comments in response to proposed rulemaking, hosting public roundtables, presenting congressional 
testimony, engaging in interagency dialogue, filing amicus curiae, periodically reviewing existing regulations, 
and participating in Small Business Regulatory Enforcement Fairness Act (SBREFA) panels when convened by 
other federal agencies. 


We appreciate your attention on the issue of regulatory reform and look forward to continuing to work with you 
on making the regulatory process more accountable and transparent for small businesses. 


Sincerely, 



Kristen Swearingen 

Senior Director, Legislative Affairs 


4250 Fairfax Drive, 9lh Floor • ArKnglon, VA 22203 ♦ 703.012.2000 * www, abc.org 
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March 14, 2013 

The Honorable Sam Graves 
Chairman 

Small Business Committee 
U.S. House of Representatives 
Washington, DC 205 1 5 

The Honorable Nydia Velazquez 
Ranking Member 
Small Business Committee 
U.S. House of Representatives 
Washington, DC 20515 


Chairman Graves and Ranking Member Velazquez, 

We are writing to thank you for holding a hearing on the Office of Advocacy (“Advocacy”) at 
the U.S. Small Business Administration (SBA). The Regulatory Flexibility Act of 1980 was 
designed to give small businesses a more effective voice in the regulatory process and 
Advocacy’s role in implementing the Regulatory Flexibility Act (RFA) is an important one that 
deserves Congress’s attention. 

As you know, small businesses are the backbone of our nation’s economy and great care must be 
taken to ensure they are not unduly burdened by federal regulations that may unnecessarily 
hamper their ability to create jobs and build communities. One of the first research reports 
released by Dr. Winslow Sargeant as Chief Counsel for Advocacy showed that small businesses 
are disproportionately affected by federal regulations.' The study found that small businesses 
spend more than $8,000 per employee annually to comply with federal regulations. In fact, the 
study concluded that complying with federal regulations costs small businesses 36 percent more 
than it docs for businesses that employ 500 or more employees. Advocacy works every day to 
try and create a more level playing field on which small businesses can compete. 

Advocacy advances the interests of small businesses in the development of federal regulations by 
ensuring that the requirements set forth by the Regulatory Flexibility Act of 1980,^ as amended 
by the Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996,^ are met. 
Advocacy reviews the regulatory flexibility analysis or certification prepared by federal 
departments and agencies, submits comments on proposed rules, hosts roundtables to solicit 
comments from small business entities, presents congressional testimony, engages in interagency 
dialogue, files amicus curiae, periodically reviews existing regulations, and participates as a 
panel member on SBREFA panels when convened by the respective federal agency. In our 


’ Nicole V. Crain and W. Mark Crain, The Impact of Regulatory Costs on Small Firms, U.S. Small Business 
Administration, Office of Advocacy-sponsored research ( September 2010), at 
\vww.sba.gov/advo/research/rs37 ltot.pdf, 

- Pub.L.No.96-354, 94 Stat. 1164 (1981). 

^ Pub.L.No. 104-121, 110 Stat. 857 (1996), codified as amended at 5 U.S.C. Sec. 601-612. 



201 


experience. Advocacy fulfilled those duties by focusing exclusively on representing small 
entities and by going to great lengths to solicit input from organizations that represent small 
businesses. We provided agencies with small business input that we were able to obtain because 
Advocacy has a better trust relationship with small business advocacy organizations than many 
federal regulatory and enforcement agencies. It is our belief that this practice continues and 
regulatory agencies benefit tremendously from Advocacy’s engagement with the small business 
community. 

The need for Advocacy to represent the interests of small businesses in the development of 
federal regulations is arguably more important now than it was when we were Chief Counsels. 
One report shows that at the end of 2012 there were 854 regulations under development at 
federal agencies that will impact small businesses.'' The last time the number of rules under 
development with small-business impacts exceeded 800 was more than 10-years ago. 

At a time when our economy is still seeking to fully recover and our nation is counting on small 
businesses to hire new employees in order to bring the unemployment rate down, we must be 
sensitive to how federal regulations impact small business. Advocacy’s role is to ensure that 
agencies reflect that sensitivity in their rulemakings. 

We greatly appreciate the Committee’s attention to these important issues. 

Sincerely, 



[Qij u/. 


Thomas Sullivan 
Chief Counsel for Advocacy 
2002-2008 


Jere Glover 

Chief Counsel for Advocacy 


1994-2001 


Wayne Crews, Small Business Regulations Surge Under Obama^ Forbes (February 6, 2012) at 
http://www.forbes,com/sites/waynecrew.s/2013/02/06/snial1-business-regulations-surge-under-obama,^ . 
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Serving (he Vending, Coffee Servjce and Foodservice Wanagemeot industfies 


March 11, 2013 


The Honorable Sam Graves 
Chairman, Committee on Small Business 
Unites States House of Representatives 
2361 Rayburn House Office Building 
Washington, DC 20515-6315 

RE: Regulatory Flexibility Act (RFA) 

Dear Chairman Graves, 

It has recently been brought to my attention that the Committee on Small Business 
Subcommittee on Investigations, Oversight and Regulations will be conducting a 
hearing on March 14, 2013 to examine agency compliance with the Regulatory 
Flexibility Act (RFA) and to highlight issues to be addressed through future 
congressional activity. On behalf of the National Automatic Merchandising Association 
(NAMA), I would like to submit this letter for the hearing record. 

As you may be aware, NAMA is the leading voice of the $42 billion vending and 
refreshment services industry. Founded in 1936, NAMA is comprised of over 1,700 
industry suppliers, operators, equipment manufacturers and service providers, including 
many of the world’s most recognized brands. The vending and refreshment services 
industry provides jobs for more than 700,000 hardworking Americans, NAMA members 
also include many small, multi-generational family-owned businesses, with three or 
fewer employees. 

Due to the large number of these small enterprises, it is important for the federal 
government to apply principles of flexibility and awareness when issuing regulations that 
affect our industry. The RFA provides this flexibility and awareness by requiring 
agencies to consider the impact of their regulatory proposals, and to analyze 
alterndtives that minimize the impact of regulations on small business. Also, by allowing 
public comment, small business people are given the opportunity for input regarding the 
effects the proposed regulations could have on their operations. 

Our industry is appreciative of the RFA's recognition that small businesses have 
needs that may be different from larger business entities. We believe that it has led to 
greater sensitivity to small businesses when drafting proposed regulations. For 
example, In recent comments to the Food and Drug Administration (FDA) regarding 
proposed rules for calorie disclosure on vending machines, NAMA strongly supported 
the FDA’s attempt to allow mciximum flexibility in how disclosure can take place, and the 
Agency’s attempt to minimize the economic impact to small businesses. 


The National Automstic Merchanditinfi Aseaciation • wunv.veRdixf.orB 

Headqusrten 20 North Wacker Dnve, Suite 3500 • Chicago. tL6060&-3J02* Voice 3i2'3'ite^370» fax 312f704-4140 
Easteni Office 1600 Wilson Blvd,, Sle. 650 • Arlington, VA 22209 • Vcsce 571/345-1900 • Fa* 703/836-8262 
SouHieni Office 2300 Lakev-ew Parkway. Suite 7Q0 • Wpharetla, GA 30009 • VQ!C€678'9 16-3852 • Fax 678916-3853 
Western Office 150 South Los Robles A^en-x-. ^ite830 • Pasadwia CA9ii01 •v'fHce526r229-0900 • Fax 6?6'32?-0777 
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Thank you for allowing NAMA the opportunity to provide our input on the importance 
of RFA, specifically with regard to our small business members. We look forward to 
working with the Committee and federal agencies to promote the specific needs of small 
businesses within the vending and refreshment services industry. 


Sincerely, 



Carla Balakgie, FASAE, CAE 
President and CEO 
NAMA 
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The Voice of Small Business'. 
March 11,2013 


The Honorable Sam Graves 
Chairman 

Committee on Small Business 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Graves: 

The National Federation of Independent Business (NFIB) appreciates the opportunity to submit 
this letter for the record to the Committee on Small Business for the hearing entitled “Regulating 
the Regulators - Reducing Burdens on Small Business.” 

NFIB is the nation’s leading small business advocacy organization representing over 350,000 
small business owners across the country, and we appreciate the opportunity to provide our 
perspective on how the Regulatory Flexibility Act (RFA) helps small businesses. 

Excessive and complex regulatory burdens continue to be a hardship for many small business 
owners across America. In NFIB’s most recent Small Business Economic Trends, released today, 
small-business owners ranked “government requirements and red tape” as the most important 
problem facing their business, in a tie with taxes.' More than one in five respondents cited 
regulation as the biggest issue. 

Furthermore, a U.S. Small Business Administration’s Office of Advocacy study found in 2010 
that regulatory compliance costs small businesses 36 percent more per employee per year than 
their larger counterparts.^ 

Small businesses operate on tbin margins. Mandating that a small business install an expensive 
piece of equipment or take on a burdensome process that makes their company less efficient 
affects a business’s ability to either retain or grow jobs. Regulation is indeed necessary, but its 
impacts need to be studied carefully. 

The RFA has been a critical tool to ensuring that rules are not simply “one-size-fits-all.” Coupled 
with its amending law, the Small Business Regulatory Enforcement Fairness Act (SBREFA), the 
RFA requires agencies to analyze their rules’ impact on small business and encourages 
regulations that meet agency goals while minimizing the compliance burden. 

The law and its ideals have traditionally been supported by both parties. The RFA itself was 
signed by President Carter. SBREFA was signed by President Clinton. Executive Order 13272, 


' http://www.nfib.com/research-foundation/survevs/small-business-economic-trends 
^ httD://www.sba.iiov/advo/research/rs37 ltot.pdf 


National Federation of Independent Business 
1201 F Street NW * Suite 200 ♦ Washinglon, EX: 20004 * 202-554-9000 ♦ Fax 202-554-0496 *\vwNFIB.com 
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which helped further ensure the proper consideration of small entities in agency rulemaking, was 
signed by President George W. Bush. 

The analyses provided for under the RFA give agencies the opportunity to further understand 
how their rules affect small businesses. By attaining this understanding on the front end of the 
rulemaking process, agencies can actually save time by getting a rule right the first time rather 
than having to make corrections after a rule has been finalized. 

As the government agency in charge of implementing many elements of the RFA, the U.S. Small 
Business Administration’s Office of Advocacy (Advocacy) has likewise played a critical role in 
helping to reduce the regulatory burden on small firms. Advocacy is uniquely positioned within 
the federal government to work with agencies on commonsense fixes to complex regulatory 
schemes that provide small businesses the relief they need while meeting agency objectives. 
Advocacy works with small businesses to ensure that it truly represents the concerns of those 
employers that are disproportionately burdened by regulation. In FY 2012 alone. Advocacy 
saved small businesses $2.4 billion in initial-year regulatory compliance costs’. 

NFIB could not be more supportive of the RFA and SBREFA, and how Advocacy carries out its 
responsibilities under these laws. Without them, small businesses, which continue to be burdened 
by excessive regulation, would surely be worse off. We encourage the Small Business 
Committee to ensure agency compliance with the RFA, and to strengthen it by giving Advocacy 
greater authority over implementing it. 

NFIB appreciates the opportunity to share the views of our members regarding the RFA and 
looks forward to working with the Committee to improve the regulatory environment for small 
business owners. 


Sincerely, 



Susan Fxkcriy 
Senior Vice President 
Public Policy 


' http://w\vw. sba.gov/sites/ilefaull/Tiles/tiles/FIN 1 2rcefl.x.Ddf . pp. 3. 


National Federation of Independent Business 
1201 F Street NW •Suite 200 • Washington, DC 20004 • 202-554-9000 • Fax 202-.554-04% * wxvxv.NFlB com 
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NRCA 


National Roofing Contractors Association 
Washington, D.C. Office 
324 Fourth Street, N.E. 
Washington, D.C. 20002 
202/546-7584 
Fax; 202/546-9289 
http://www.nrca.net 


March 14, 2013 

The Honorable Sam Graves, 

Chairman, House Committee on Small Business 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

The National Roofing Contractors Association commends you and other members of the House 
Small Business Committee for holding a subcommittee hearing entitled “Regulating the 
Regulators - Reducing Burdens on Small Business." The impact of burdensome and often 
counterproductive regulations on roofing industry entrepreneurs has been a major concern of 
NRCA for many years. We look forward to working with you and other members of the 
committee to address this issue through the passage of regulatory reform legislation. 

Established in 1886, NRCA is one of the nation’s oldest trade associations and the voice of 
professional roofing contractors worldwide. NRCA has approximately 4,000 members in all 50 
states who are typically small, privately held companies, with the average member employing 45 
people and attaining sales of about $4.5 million per year. 

The outlook for economic growth in the construction industry, despite some progress in recent 
months, remains uncertain. NRCA fears that any hope of resuming significant job creation in the 
roofing industry could be jeopardized by an avalanche of federal regulations and their impacts on 
.small businesses. Employers in the roofing industry face an unprecedented combination of 
regulations issued by the Occupational Safely and Health Admini.stration (OSHA), Dept, of 
Labor, National Labor Relations Board and other federal agencies. In addition, much uncertainty 
exists over the voluminous regulations to implement the Affordable Care Act which will impose 
new mandates on employers beginning next year. The cumulative burden of counter-productive 
regulations is highly disruptive to entrepreneurs seeking to start or grow a business. 

Congress should take action to strengthen and improve current protections for small business in 
the regulatory process, such as the Regulatory Flexibility Act. Congress cannot create jobs but 
can provide employers with a less burdensome regulatory environment that facilities job 
creation. 
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NRCA is aware that this hearing will review the role of the Regulatory Flexibility Act (RFA), 
which requires certain federal agencies to consider the impact of proposed regulations on small 
businesses and consider the least burdensome alternative form of regulation. The RFA also 
established the Small Business Administration Office of Advocacy, which represents small 
businesses in the development of federal regulations. NRCA believes that the RFA and the 
Office of Advocacy have played crucial roles in protecting small businesses from intrusive 
regulations over the years. For example, the Office of Advocacy’s work demonstrating how the 
Department of Flomeland Security’s 2007 Social Security Letter No-Match Rule would have 
been extremely burdensome for small employers was instrumental in having that regulation 
withdrawn in 2009. 

As far back as 1996, NRCA was a major advocate for passage of the Small Business Regulatory 
Enforcement Fairness Act, which made important improvements to the RFA. Given the passage 
of time since the last major changes to the RFA, NRCA strongly believes that the law should be 
reviewed and strengthened in order to better ensure the concerns of small businesses are heard 
and considered throughout the regulatory process. Given the current explosion of regulation, it is 
obvious there are gaps in the law that need to be reformed so the RFA can again ensure the 
interests of small businesses are protected from burdensome regulations. 

During the previous Congress, NRCA supported the Regulatory Flexibility Improvements Act 
(FI.R. 527), which would strengthen protections for small busines.ses against intrusive 
government regulations by updating the RFA. This legislation would require regulators to 
conduct more comprehensive analysis of the impact of proposed regulations on job creation, 
consider the indirect impact of regulations on small businesses (in addition to direct impacts), 
and conduct economic analyses before issuing agency guidance documents, H.R. 527 also 
expands the existing small business advocacy review panel process and clarifies the standard for 
review of existing regulations by federal agencies. These and other reforms will greatly improve 
the process under which federal agencies analyze and develop new regulations. 

H.R. 527 received significant bipartisan support when it was approved by the House in 
December, 201 1, but unfortunately died in the Senate. NRCA urges Congress to move forward 
with this and other regulatory reform measures on a bipartisan basis to address the needs of small 
business in the current regulatory process. 

Again, thank you for holding this hearing and considering NRCA’s views on the issue of 
regulatory reform. NRCA looks forward to working with Congress in efforts to improve the 
federal regulatory process in order to minimize burdens on small businesses. 

Sincerely, 



Bruce McCrory 
Kiker Corp., Mobile, AL 
President, NRCA 


2 
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THE RURAL 
BROADBAND 
ASSOCIATION 


March 12,2013 


Honorable Sara Graves 
Chairman 

U. S. House of Representatives 
Committee on Small Business 
Washington, D. C. 20515 

Dear Mr. Chairman: 

Thank you for convening the upcoming hearing of the Subcommittee on Investigations, 

Oversight and Regulations in the matter of “Regulating the Regulators - Reducing Burdens dn 
Small Business.” 

NTCA-The Rural Broadband Association represents more than 800 providers of advanced 
eommunications infrastructure and services that are situated throughout rural America. Each one 
of these highly regulated entities are small businesses in the purest sense of the phrase, operating 
as locally owned and operated partners with the consumers and communities they serve. 

Nevertheless, a multitude of entities with diverse abilities and resources operate in the American 
communications industry. To counteract the natural inclination to develop “one size fits all” 
approaches to policy, Congress and the President enacted the Regulatory Flexibility Act (RFA) 
in 1980. The RFA directs agencies to balance the societal goals tied to federal regulations with 
the needs of small businesses such as our members. 

Though the RFA has been good for smalt business, we are often concerned that our industry’s 
primary federal regulator, the Federal Communications Commission (FCC), often gives 
insufficient regard to the law and its mandate to thoroughly review the impact of proposed 
regulatory orders on America’s small community-based communications providers. The RFA is 
supposed to force agencies to be creative with regulatory alternatives. Instead of conducting this 
analysis, agencies often summarily state that alternative regulation was considered and rejected. 

In 2004 our organization sued the FCC over its new number portability obligations on telephone 
companies. The rules created costly new obligations and, in NTCA’s opinion, were heavily 
skewed in favor of large competitive providers that can readily absorb the cost of new 
regulations. The court forced the agency to perform the required RFA analysis and NTCA and 
its members offered suggestions on lessening the burden of the rule while still accomplishing its 
goals. Ultimately, the FCC rejected or ignored the suggestions and NTCA sued again, arguing 
that the analysis was deficient. The court stated that the RFA’s requirements are “purely 
procedural.” It requires the agency to do no more than state and summarize issues and situations. 


NTCA-The Rural Broadband Association ,4121 Wilson Boulevard, 10'^ Floor, Arlington, Virginia 22203 
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Because the FCC is an independent agency, it is largely not subjected to direct oversight by the 
Office of Management and Budget’s Office of Information and Regulatory Affairs (OIRA) as 
most other federal agencies are. The OIRA was created by Congress to review Federal 
regulations and reduce unnecessary burdens. 

Further, the FCC is not required to comply with Executive Order 13272, which specifically deals 
with cooperation between the Small Business Administration’s Office of Advocacy (OA) and 
other federal agencies regarding implementation of the RFA, or Executive Order 12866, which 
requires a cost benefit analysis for all significant rules. The OA is the independent voice for 
small business within the federal government and the watchdog of the RFA. The FCC’s Office 
of Communications Business Opportunities is responsible for overseeing compliance with the 
RFA for every agency rule, but doesn’t appear to work very closely with the various FCC 
bureaus until late in the regulatory process. 

Should the committee determine legislative initiatives may be warranted to address such 
concerns, we offer the following suggestions: 

• Codify the appropriate provisions of Executive Orders 13272 and 12866 to make them 
applicable to independent agencies in the same manner that they now apply to all other 
Executive agencies; 

• Require all agencies to explain whether and how each rulemaking promotes and/or 
protects small businesses; 

• Amend the RFA to require agencies to suggest and analyze alternatives that account for 
the nature and competitive position of small businesses when conducting rulemakings; 

• Require regulatory entities to consult with the Small Business Administration’s OA well 
in advance of rules being adopted and to specifically address any suggested additions or 
modifications; 

• Provide the FCC’s OCBO with specific authority and responsibility to require agency 
bureaus to coordinate regulatory initiatives with the office from the very conception of 
action on any proceeding. 

Mr. Chairman, again we express our gratitude that you have seen fit to convene this hearing and 
we look forward to continuing to work with you and your committee colleagues to develop a 
regulatory environment that will give America’s small businesses the confidence to invest and 
flourish. 


Sincerely, 


V 

Tom W acker 

NTCA-The Rural Broadband Association 
Vice President of Government Affairs 


NTCA-The Rural Broadband Association ,4121 Wilson Boulevard, 10* Floor, Arlington, Virginia 22203 
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ATA 


AMERICAN TRUCKING ASSOCIATIONS 

950 N. Globe Road * Suite 210 * Arlington, VA * 22203-4181 

www.truckline.com 


Dave OaieckI 

Senior Vice President 

Policy and Resuiatory Affairs 


Marchn,20I3 


The Honorable Sam Graves 
Chairman 

Committee on Small Business 
U.S. House of Representatives 
1415 Longworth House Office Building 
Washington, D.C. 20515 

Dear Congressman Graves: 

The American Trucking Associations (ATA), 950 N. Glebe Road, Arlington, VA 22203, is pleased to 
submit this tetter in support of the Regulatory Flexibility Act (RFA). ATA, founded in 1933, serves as 
the nation’s preeminent organization representing the interests of the U.S. trucking industry. Directly 
and through its affiliated organizations, ATA encompasses every type and class of motor carrier 
operating on our nation’s highways. 

Since its passage in 1980, the RFA has established a comprehensive process requiring federal agencies 
to balance the intent of proposed regulations with their potential impact on regulated entities, including 
small businesses. The RFA has not only resulted in federal regulatory agencies better understanding 
and weighing the potential costs and benefits of proposed and final regulations through impact 
analyses on small businesses, but it has also improved the transparency of the entire regulatory 
processes. As a result of the RFA, today federal agencies develop and publish annual Unified 
Regulatory Agendas, allowing private sector entities to better determine and analyze what potential 
rules are likely to have a “significant” impact on specific economic sectors. 

Because the trucking industry is comprised primarily of small businesses, the RFA has been an 
important instrument in determining the potential impact and burden of proposed regulations on motor 
carriers. According to the U.S. Department of Transportation’s, Federal Motor Carrier Safety 
Administration, there are approximately 500,000 motor carriers operating today. Of these motor 
carriers, 90.2 percent operate six or fewer trucks, and 97.2 percent operate fewer than twenty trucks'. 

Although the trucking industry generates over $600 billion in gross freight revenues and transports 
67.0% of total domestic tonnage", the vast majority of motor carriers generate less than $25.5 million 
in revenue, the SBA’s threshold amount for defining an enterprise as a small business'". As an essential 
and ubiquitous industry within the U.S. economy, trucking companies employ more than 3 million 
commercial truck drivers, and employ roughly 6.3 million people throughout the economy in jobs that 
relate to tmcking (excluding self-employed). 


Good stuff. 



703-838-1996 * FAX: 703-636-1748 * d 08 iecki@trucking.om 
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As a heavily regulated industry, ATA and motor carriers have worked incessantly, many times with the 
support of the SBA's Office of Regulatory Affairs, on a number of rules to reduce any potential 
adverse effects while seeking positive regulatory outcomes based on sound data, scientific research and 
risk-based approaches. For example, recent significant regulatory initiatives include the impact of: 

o Hours of Service regulations impacting commercial truck drivers; 
o The Compliance, Safety and Accountability (CSA) program; 
o Multiple background checks and credentials required of truck drivers. 

Again, the trucking industry is a strong supporter of the RFA as it has added important elements of 
management oversight, predictability and transparency to the federal regulatory process. Although the 
RFA does not compel specific regulatory outcomes, it requites agencies to assess the impacts of their 
proposed and final rules on small entities, and to select less burdensome alternatives - or explain why 
they cannot do so. 

ATA and its members thank you for allowing us to express our support for the RFA and for your 
leadership on this important issue. We look forward to working with you and other members of the 
Small Business Committee in continuing to improve the federal regulatory process. 



David J. Osiecki 
Senior Vice President 


‘ American Trucking Association's lAmen'con rrucWng Trends, 2012 
IbW, 

Table of Small Business Size Standards Matched to North American Industry Classification System Codes; U. S. Small 
Business Administration; October 1, 2012; pg. 24 
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March 14,2013 


The Honorable Sam Graves 
Chairman 

Small Business Committee 
U.S. House of Representatives 
Washington DC 20515 

Dear Chairman Graves: 

Thank you for holding a hearing today to examine how the Office of Advocacy 
(“Advocacy”) at the U.S. Small Business Administration (SBA) is effectively representing small 
businesses in federal rulemaking proceedings. As you know. Advocacy was given specific 
authority by the Dodd-Frank Wall Street Reform and Consumer Protection Act (P.L. 1 1 1-203) to 
represent the views of small business in eonjunetion with rulemakings initiated by the Consumer 
Financial Protection Bureau (CFPB). ' Advocaey is working with small business stakeholders 
and with the CFPB to ensure small business eoneems are considered in CFPB rulemakings. On 
behalf of the undersigned small business organizations, we want to impress upon your 
Committee that more needs to be done to guarantee that the CFPB approaches rulemakings with 
the highest sensitivity towards the Bureau’s impaet on small businesses. 

Advocacy has solicited the views of small business stakeholders by hosting six 
roundtables on CFPB regulatory proposals. At those roundtables, Advocacy encouraged CFPB 
officials to attend so they could hear concerns directly from small business stakeholders. 
Advocacy has submitted five public comment letters on four CFPB regulatory proposals to 
ensure the views of those small business stakeholders are part of the public comments that CFPB 
considers prior to deciding what form final rulemakings will take. Finally, Advocacy has 
participated in three Small Business Advoeaey Review Panels that are required by the Small 
Business Regulatory Enforcement Fairness Act (SBREFA). 

Advocacy’s involvement has made a difference in sensitizing CFPB to its impact on the 
small business community. In CFPB's loan originator compensation rule. Advocacy was 
publicly critical of the Bureau’s “zero-zero alternative” proposal that would have required 
lenders to offer a loan option with no discount points or origination fees.^ Advocacy argued that 
the “zero-zero alternative” would not have been a viable option for small banks and the CFPB 
agreed. The “zero-zero alternative” was not included in the final rule. 


Pub. L. No. 1 1 1-203, Section 1 1 00 G, Small Business Fairness and Regulatory Transparency, (July 21, 2010). 

■ C^ice of Advocacy Letter to The Honorable Richard Cordre^, Director, CFPB re: 2012 Truth in Lending Act 
(Regulation Z) Loan Originator Compensation (Docket No. CFPB-2012-0037, RIN3I70-AA13), pages 4-5 (October 
16,2012). Letter may be accessed at: http://www,sba.gov/advocacy/8!6/337341 . 
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In CFPB’s mortgage servicing rule. Advocacy applauded the CFPB’s exemption for 
small servicers. Advocacy helped convince the CFPB that an exemption for small servicers that 
service 5,000 mortgage loans or less was a better policy than CFPB’s original proposal to exempt 
servicers that handle 1 ,000 mortgage loans per year.^ 

These are two examples of Advocacy’s work to help CFPB minimize the regulatory 
burden on small entities while accomplishing the Bureau’s regulatory objectives. 

While Advocacy deserves credit for their work on small business issues, more needs to 
be done. We believe that the CFPB should do a better Job disclosing how its regulations will 
impact the cost of credit for small businesses, a requirement under the Dodd-Frank law."* 

We also believe that the CFPB should convene a Small Business Advocacy Review Panel any 
time a regulatory proposal will negatively impact small entities. We believe that when there is a 
question of whether to convene a panel, the CFPB should err on the side of convening one. The 
CFPB is well advised to work closely with Advocacy to solicit and receive small business 
stakeholder input as early in the regulatory process as possible. That way, the CFPB can lessen 
the likelihood of issuing regulations that have unintended negative consequences on the small 
business sector. 

Thank you for your Committee’s attention to these important issues. 

Sincerely, 

Air Conditioning Contractors of America 
American Bankers Association 
American Composites Manufacturers Association 
CHKB, LLC 

Community Mortgage Lenders of America 

Direct Marketing Association 

Illinois Association of Mortgage Professionals 

Institute for Liberty 

International Franchise Association 

IPC - Association Connecting Electronics Industries 

Lorraine Enterprises 

National Association for the Self-Employed 
National Association of Independent Housing Professionals 
National Association of the Remodeling Industry 
National Black Chamber of Commerce 


^ Office of Advocacy l^etler to The Honorable Richard Cordray, Director, CFPB re: 2012 Real Estate Settlement 
Procedures Act (Regulation X) Mortgage Servicing Proposal (Docket No. CFPB-201 2-0034. RIN 31 70-AAI 4) and 
2012 Truth in Lending Act (Regulation Z) Mortgage Servicing Proposal (Docket No. CFPB-2012-0033, RIN3I70- 
AA14), Page 4 {October 5, 2012). Letter may be accessed at: htlp://www.sba.gov/advocacy/8 16/335841 . 

' Pub. L. No. 1 1 1-203, Section 1 lOOG (dKl)(A). 
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National Federation of Independent Business 
National Kitchen & Bath Association 
National Lumber and Building Material Dealers 
Association 

National Roofing Contractors Association 
National Small Business Association 
NJ-PMO 

Painting & Decorating Contractors of America 
Plumbing-Heating-Cooling Contractors— National 
Association 
Rowley Company 

Small Business & Entrepreneurship Council 
Small Business Investor Alliance 
Steeger USA 

Team Builders International 
The Capital Corporation 
The Financial Services Roundtable 
The Latino Coalition 
The National Roofing Contractors 
Truck Renting and Leasing Association 
U.S. Chamber of Commerce 
UpFront Mortgage Brokers 
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NARF 

NATIONAL ASSCKIATfON Of 
THf RfMOnfllNG INPUSTRY 


March 14,2013 


The Honorable Sam Graves 
Chairman 

Small Business Committee 
U.S. House of Representatives 
Washington, DC 20515 

The Honorable Nydia Velazquez 
Ranking Member 
Small Business Committee 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairwoman Graves and Ranking Member Velazquez: 

On behalf of the National Association of the Remodeling Industry (NARi), I am writing to thank 
you for holding a hearing on reducing burdens on small business and for including the Chief 
Counsel for Advocacy at the U.S. Small Business Administration (SBA) as a witness. Through this 
letter, NARI would like to express its strong support for SBA’s Oftlce of Advocacy because of the 
office’s work on behalf of small businesses that dominate the remodeling sector. 

NARI is a non-profit trade association with national headquarters in Des Plaines, Illinois with 58 
local chapters located in most major metro areas. NARTs core membership is comprised of 7,000 
residential remodeling contractors, 80% of which have 20 employees or less. 

Small businesses are the backbone of our Nation’s economy and their ability to operate efficiently 
and free of unnecessary regulatory burdens are vital components of our country’s economic 
recovery. Regulations emanating from the Affordable Care Act. the Dodd-Frank Law, changing 
federal tax provisions, and other statutes make the OlTicc of Advocacy’s mission more important 
now than ever before. 

The Office of Advocacy has been particularly helpful in our dialogue with the U.S. Environmental 
Protection Agency (EPA). In December 2005, EPA proposed rules directed at remodeling and 
construction firms to protect pregnant women and young children from the hazards of lead paint 
during renovations in homes constructed before 1978. Although we provided constructive input to 
EPA, the agency’s regulatory approach failed to recognize the role NARI plays in educating and 
training our members and educating our customers on lead-safe work practices. Additionally, EPA 
did not adequately demonstrate how the additional requirements levied on remodelers would reduce 
the risk of lead poisoning. NARI was worried that higher costs for remodeling jobs (it was 
estimated that EPA’s rules would raise remodeling costs by 1 5 % and insurance costs by 28%) 
would lead to home owners hiring less professional contractors which would put children and 
pregnant women at greater risk of lead poisoning. 


780 Lee St.. Suite 200. Des Plaines. IL 60016 • 847 298-9200 tel. • 847 298-9225 fax. • E-mail: inlbv?nari.org 
Visil us on our website at H-^w.Remoden'odav.com and at ht1p;//narirc!Tiode!ers.coni 
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NARl’s concerns about the costs of EPA regulations driving customers toward cheap alternatives to 
professional remodeling continue today. We feel as though we have a partner in SBA’s Office of 
Advocacy when we try and communicate to EPA that there are more cost-effective ways to protect 
pregnant women and young children from lead paint hazards that can occur during remodeling jobs. 

NARI greatly appreciates the Committee's activity to ensure small businesses are not crippled by 
unnecessary or unduly burdensome regulations. We are confident that your oversight will help 
SBA’s Office of Advocacy do an even better job representing us and other organizations that are 
made up of small business members. 


Sincerely, 



Mary Busey Harris, CAE 
Executive Vice President 


780 Lee St., Suite 200, Dcs Plaines, IL 60016 • 847 298-9200 tel. • 847 298-9225 fax. • E-mail: info.'^/inari.org 
Visit IIS on our website at www.RemodelTodav.coni and al httpr/'/Tiarirei-nodelers.com 
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NATIONAL 

RESTAURANT 

ASSOCIATION 


March 12, 2013 


The Honorable Sam Graves 
Chairman 

Committee on Small Business 
U.S. House of Representatives 
Washington D.C. 20515 


The Honorable Nydia M. Velazquez 
Ranking Member 
Committee on Small Business 
U.S. House of Representatives 
Washington, D.C. 20515 


Re: Support for Efforts to Examine Agency Compliance with the Regulatory Flexibility Act 
Dear Chairman Graves and Ranking Member Velazquez; 


The National Restaurant Association strongly supports the House Small Business 
Committee’s efforts to examine agency compliance with the Regulatory Flexibility Act. 

The National Restaurant Association is the leading business association for the restaurant 
and food service industry. The industry is comprised of 980,000 restaurant and foodservice 
outlets employing 13. 1 million people who serve 1 30 million gue.sts daily. Despite being an 
industry of predominately small businesses, the restaurant industry is the nation’.s second-largest 
private-sector employer, employing about 10 percent of the U.S, workforce. 

Small businesses are the backbone of our nation's economy, and their ability to operate 
efficiently and free of unnecessary regulatory burdens is critical to our country’s economic 
recovery. Research from a 2010 study released by the Small Business Administration Office of 
Advocacy illustrates that the small business community is disproportionately affected by 
burdensome federal regulations. 


We appreciate the Committee’s efforts to ensure that agencies are complying with the 
Regulatory Flexibility Act and thank you for your efforts to examine this critical issue. We look 
forward to continuing to work with you to advance this cause. 


Sincerely, 



Angelo I. Amador, Esq Ryan P. Kearney 

Vice President Manager 

Labor & Workforce Policy Labor & Workforce Policy 


Cc: Members of the House Committee on Small Business 


Enhancing the quality of life for all we serve 
Restaurant.org i ®WeRRestaurants 

2055 L Street NW, Washington, DC 20036 t (202)331-5900 I (800)424-5156 
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National Retail Federation 


The Voice of Retail Worldwide 


March 12, 2013 


The Honorable David Schweikert 
Chairman 

Investigations, Oversight and Regulations 
Subcommittee 

Committee on Small Business 
U.S. House of Representatives 
Washington, D.C. 20515 


The Honorable Yvette Clarke 
Ranking Member 

Investigations, Oversight and Regulations 
Subcommittee 

Committee on Small Business 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Chairman Schweikert and Ranking Member Clarke: 


The National Retail Federation applauds your leadership in convening the Committee on Small Business 
Subcommittee on Investigations, Oversight and Regulations hearing titled, “Regulating the Regulators - 
Reducing Burdens on Small Businesses.” The Regulatory Flexibility Act (RFA) is an important tool working to 
alleviate regulatory burdens for small retail businesses around the country. 

As the world’s largest retail trade association and the voice of retail worldwide. NRF’s global membership 
includes retailers of all sizes, formats and channels of distribution as well as chain restaurants and industry 
partners from the United States and more than 45 countries abroad. In the U.S., NRF represents an industry that 
includes more than 3.6 million establishments and which directly and indirectly accounts for 42 million jobs - one 
in four U.S. jobs. The total U.S. GDP impact of retail is $2.5 trillion annually, and retail is a daily barometer for 
the health of the nation’s economy. 


More than 95 percent of retailers are small businesses operating one location and Main Street merchants, focused 
on growth and innovation. Over half of all retail establishments employ fewer than five workers. Even the 
largest retailers work regularly with suppliers and vendors that are small businesses, driving job growth for all 
sectors of the economy. NRF enjoys a productive working relationship with the Small Business Administration’s 
Office of Advocacy (OOA) on a variety of issues. This letter will discuss three examples of the OOA’s 
commitment to small retailers’ concerns. 


NRF welcomed the OOA’s February 25, 201 1 letter to the Department of Transportation, Federal Motor Carrier 
Safety Administration (FSCMA) highlighting the significant burdens included in the Proposed Hours of Service 
of Drivers Rule. The OOA’s letter included a robust reflection of small businesses concerns including the lack of 
support for the proposed rule in existing safety and health data, the reduction in flexibility and possible negative 
impact of the proposed rule on safely and driver health, and the operationally disruptive and costly impact of the 
proposed rule. 

NRF appreciated the OOA’s October 25, 201 1 comment letter to the U.S. Securities and Exchange Commission 
(SEC) recommending the SEC publish an amendment initial regulatory flexibility analysis (IRFA) for the 
proposed conflict mineral rule. The OOA argued that the SEC’s original IRFA did not accurately reflect the costs 
associated with compliance based on their meetings with small retailers and the SEC underestimated the number 
of small businesses that would be impacted by the proposed rule. 

Liberty Place 

325 7th Street NW, Suite 1100 
Washington, DC 20004 
aOO.NRF.HOW2 (000.673.4692) 

202.783.7971 fax 202.737.2849 
www.nrf.com 
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As a final example, NRF participated in a Roundtable hosted by the Office to discuss impact of sales tax fairness 
legislation in May 2012. The SBA and the OOA have been involved in years of discussions about the impact of 
sales tax fairness legislation and the appropriate size of the bill’s small business exemption, and they continue to 
have an important role in giving a voice to all small businesses around the country when legislation is being 
considered by Congress. 

Thank you for your commitment to the small business community’s concerns. We look forward to continuing to 
working with you on this issue. 


Sincerely, 



David French 
Senior Vice President 
Government Relations 


cc: Members of the House Small Business Subcommittee on Investigations, Oversight and Regulations 
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March 13, 2013 

The Honorable Sam Graves 
Chairman 

Committee on Small Business 
United States House of Representatives 
Washington, D.C. (via electronic email) 

Dear Chairman Graves: 

The Small Business & Entrepreneurship Council (SBE Council) strongly supports the 
Regulatory Flexibility Act (RFA). The RFA, even with its limitations, remains an 
effective tool in helping to mitigate the impact of burdensome regulation on our nation’s 
small business owners and entrepreneurs. As you know, SBE Council and our 100,000 
members continue to support efforts to strengthen and improve the RFA. The 
considerable increase in regulatory activity, along with inconsistency in how federal 
agencies follow the RFA, warrants greater accountability by the agencies as well as tools 
and procedures to strengthen the voice of small businesses in the rulemaking process. 

From the beginning, the RFA and its intentions have enjoyed wide bipartisan backing. 
That’s because common sense, along with what small business owners report, have 
justified action by Congress to protect entrepreneurs from the harmful consequences of 
overregulation. Research and data affirm this effect - that is, regulation has a 
disproportionate cost impact on small businesses and their ability to compete, create jobs 
and grow. The SBA’s Office of Advocacy has captured this impact through its research, 
but so have the extensive findings of the small business community at large and the 
countless personal stories of entrepreneurs before your Committee and other House 
Committees. 

Unfortunately, the RFA has not kept pace with the growth of the federal government and 
the extreme pace of rulemaking. According to the Office of Information and Regulatory 
Affairs (2012), there are 4,062 proposed federal regulations in the pipeline with more 
than 400 impacting small business. SBE Council supported the House-passed Regulatory 
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Flexibility Improvements Act of 201 1 (H.R. 527) in the 1 12*’’ Congress (which would 
strengthen and improve the RFA), along with other reform measures to hold federal 
agencies - and Congress - more accountable when it comes to regulations. 

It is our hope that the hearing on March 14, “Regulating the Regulators - Reducing 
Burdens on Small Business,” explores these issues and identifies solutions that will better 
protect small businesses and our economy from the high costs of too much regulation, 

We must strengthen the RFA. Again, it has been a useful tool that can be made even 
more effective through common sense changes. 

Regulatory burden and threats, on top of the weak economic recovery and higher 
business and health coverage costs, continue to weigh heavily on America’s small 
businesses. We look forward to our continued work with you and the Committee to 
identify solutions to help our small businesses grow and thrive in the competitive global 
economy. 

Thank you for your leadership. 

Sincerely, 


Karen Kerrigan 
President & CEO 


Protecting Small Business, Promoting Entrepreneurship 

SBE Council • 301 Maple Avenue West, Suite 690* Vienna, VA 22180 • 703-242-5840 • 
www.sbecouncil.org 


o 



